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QUESTIONS PRESENTED. 


1. Whether a pre-trial conference and order are condi¬ 
tions precedent to the trial of a personal injury case in the 
District of Columbia? 

2. Whether an inaccurate and unsatisfactory pre-trial 
order must be modified or amended before trial of a per¬ 
sonal injury case? 

3. Whether deviations between the instructions as 
allegedly given, and the instructions as officially reported, 
constitute error? 

4. Whether, in a case involving personal injury to an 
alleged passenger, the court must define the term passenger 
and the legal limitations of that status? 

5. Whether in such case the court must also define the 
duty a carrier owes to a passenger, a licensee and a tres¬ 
passer, these being the only possible categories to which the 
plaintiff might belong? 

6. Whether contradictory instructions concerning an im¬ 
portant issue in a case constitute error? 

7. Whether it is error to instruct the jury concerning a 
presumption which has been rebutted by credible contra¬ 
dictory evidence? 

8. Whether the presumed agency of the Automobile 
Financial Responsibility Act applies where the driver is 
charged with assault? 

9. WTiether the driver-owner of a taxicab and the 
association to which he belongs are joint venturers? 
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United States Court of Appeals 

Foe The District of Columbia Circuit. 


No. 11102 


JOHN S. TARMAN and WASHINGTON BELL CAB 
COMPANY, INC., Appellants, 

v. 

ROBERT E. SOUTHARD, Appellee. 


Appeal from the United States District Court for 
the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Washington Bell Cab Company* Inc., 
and John S. Tarman, defendants below, from a judgment 
in the sum of $15,000.00, in favor of Robert E. Southard, 
plaintiff below. This judgment was entered upon the 
verdict of a jury in the United States District Court for the 
District of Columbia, in an action seeking damages for 
personal injury sustained by the plaintiff. Jurisdiction in 



the United States District Court for the District of 
Columbia is alleged in the complaint filed November 29, 
1948, Civil Action No. 4828-48. This court has jurisdiction 
over this appeal under the provisions of 28 U.S.C. §§ 1291, 
1292 (Supp. IV, 1946). 

STATEMENT OF THE CASE. 

At or about, 4:45 P.M., January 27, 1948, Robert E. 
Southard, plaintiff, a furniture refinisher then employed 
at the Annapolis Hotel, 1111 “H” Street, N. W., Washing¬ 
ton, D. C., hailed and boarded a taxicab bearing the legend 
“Bell Cab Company” near his place of employment. He 
directed the driver, John S. Tarman, defendant, to take him 
to his home, 905 “B” Street, N. E., Washington, D. C. 
Jt. App. 29-30. 

There is some evidence indicating that, on the way to 
their destination, Mr. Southard was intoxicated and used 
abusive and insulting language. Jt. App. 107, R. 674-675. 
There is conflicting testimony that when Mr. Southard 
entered the taxicab at 12th and “F” Streets, N. W., a pas¬ 
senger was already in the cab and that this passenger was 
shortly discharged at Lansburgh’s Department Store, 8th 
and “E” Streets, N. W., Washington, D. C. Jt. App. 30, 
107, 119-120. At 5:00 P.M., January 27, 1948, or shortly 
thereafter, the taxicab arrived at Mr. Southard’s home— 
the stop being made exactly in front of 903 “B” Street, 
N. E., Washington, D. C. Jt. App. 47, R. 128, 206, 682. 

A considerable amount of snow had accumulated along 
the streets of Washington and the evidence reveals that the 
taxicab was parked well away from the curbline of the side¬ 
walk. Jt. App. 66, R. 222, 682-683. 

At that point, after some discussion about the payment 
of fare, Mr. Tarman and Mr. Southard both adjourned to 
the sidewalk. Almost immediately thereafter Mr. Tarman 
struck Mr. Southard violently on the jaw; Mr. Southard 
fell to the sidewalk, and Mr. Tarman walked around the 
back of his cab, got in, and drove off. Jt. App. 48, 108-109. 
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Due perhaps to the icy condition of the road the taxicab 
slipped, skidded and rocked as Mr. Tarman attempted to 
drive away. Jt. App. 60, 122. Two youths, arriving at 
the scene, then attempted to halt the vehicle by pulling on 
the door-handles, Mr. Tarman, however, fearful of retalia¬ 
tion continued on his way. Jt. App. 65-66, 122-123. 

A Mr. Andrew F. Harper testified that he saw the rear 
w’heel of Mr. Tarman’s taxicab run over Mr. Southard’s leg 
as the cab drove away. Jt. App. 59-60. Mr. Harper wit¬ 
nessed this occurrence from the porch of his home at 919 
“B” Street, N. E., Washington, D. C., an appreciable dis¬ 
tance from the location of the moving taxicab then in front 
of 903 “B” Street, N. E. Jt. App. 58-60. Of those who 
were in a position to observe this accident, at all, Mr. 
Harper was the only one to so testify. Mr. James on the 
porch of 901 “B” Street, N. E., Mrs. Boettler, at her living 
room wdndow, 903 “B” Street, N. E., and Mr. Carpenter, at 
the same location all failed to see any part of the taxicab 
touch Mr. Southard. Jt. App. 68-69, 50, 102-103. Mr. 
Southard himself testified that he remembered nothing 
from the moment he set foot outside the taxicab in the 
process of leaving it. Jt. App. 31. 

The presence of the corporate defendant, Washington 
Bell Cab Company, Inc., in this case, is accounted for by 
the fact that they own the distinctive color scheme and the 
legend Bell Cab Company appearing on the taxicab driven 
by the individual defendant John S. Tarman. The evidence 
demonstrated that title to this taxicab was held in the name 
of the Washington Bell Cab Company, Inc., and that it was 
registered in their name. Jt. App. 78, 79, 94-95. The 
Washington Bell Cab Company, Inc., has consistently 
denied ownership of this taxicab. 

In an action for damages for personal injuries based on 
assault and negligent operation of a motor vehicle Mr. 
Southard was awarded a judgment in the sum of $15,000.00 
against both these defendants. Defendants, John S. Tar¬ 
man and Washington Bell Cab Company, Inc., now appeal 
from this judgment. 
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STATUTE INVOLVED. 

Whenever any motor vehicle, after the passage of this 
Chapter, shall be operated upon the public highways of 
the District of Columbia by any person other than the 
owner, with the consent of the owner, express or implied, 
the operator thereof shall, in case of accident, be deemed to 
be the agent of the owner of such motor vehicle, and the 
proof of the ownership of said motor vehicle shall be prima 
facie evidence that such person operated said motor vehicle 
with the consent of the owner. D. C. Code, § 40-403 (1940). 

RULES INVOLVED. 

Rule 16. Federal Rules of Civil Procedure 

In any action, the court may in its discretion direct the 
attorneys for the parties to appear before it for a con¬ 
ference to consider 

(1) The simplification of issues; 

(2) The necessity or desirability of amendments to the 
pleadings; 

(3) The possibility of obtaining admissions of fact and 
of documents which will avoid unnecessary proof; 

(4) The limitation of the number of expert witnesses; 

(5) The advisability of a preliminary reference of issues 
to a master for findings to be used as evidence when the 
trial is to be by jury; 

(6) Such other matters as may aid in the disposition of 
the action. 

The court shall make an order which recites the action 
taken at the conference, the amendments allowed to the 
pleadings, and the arguments made by the parties as to 
any of the matters considered, and which limits the issues 
for trial to those not disposed of by admissions or agree¬ 
ments of counsel; and such order when entered controls 
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the subsequent course of the action, unless modified at the 
trial to prevent manifest injustice. The court in its discre¬ 
tion may establish by rule a pre-trial calendar on which 
actions may be placed for consideration as above provided 
and may either confine the calendar to jury actions or to 
non-jury actions or extend it to all actions. (Emphasis 
supplied). 

Rules of the United States District Court for the District 
of Columbia with amendments to February 15, 1951. 

Rule 11. . . . 

(d) Daily Assignment for Pre-Trial and Trial. From 
the general calendar the Assignment Commissioner 
shall prepare and post the daily assignments for pre¬ 
trial and for trial. . . . 


Rule 12. . . . 

(a) Federal Rule 16 to apply. Cases on the pre-trial 
calendar shall be pre-tried as provided by Rule 16 
of the Federal Rules of Civil Procedure. 


STATEMENT OF POINTS. 

1. The trial court clearly erred when it failed to send this 
case back to pre-trial, or in the alternative, to modify or 
amend this pre-trial order, and instead proceeded on the 
issues as framed in the original complaint and plaintiff’s 
opening statement. 

2. The trial court clearly erred when, upon noticing 
errors in its charge as officially reported, it failed to set 
this case down for a new trial. 

3. Tt was clearly erroneous to fail to instruct the jury in 
this case on the nature and termination of the carrier- 
passenger relationship. 


4. It was equally erroneous to omit an instruction on the 
different duty a carrier owes to one who travels as a pas- 
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sender, one who travels as a licensee, and one who travels 
as a trespasser. 

5. It was error to instruct the jury concerning presumed 
ownership when such presumption had been rebutted by 
credible contradictory evidence. 

6 . The presumed agency created by the Automobile Fi¬ 
nancial Responsibility Act applies only to negligent motor 
vehicle operation, not to intentional assault. The court, 
therefore, erred when it failed to indicate this fact in its 
instructions to the jury. 

7. Scope of employment is immaterial where agency is 
presumed by virtue of the statute. Proof of scope of em¬ 
ployment, however, is necessary in the absence of the stat¬ 
utory presumption. These facts were never made clear to 
the jury. 

8 . In this case the relationship between the driver-owner 
of the cab and the association to which he belongs is not 
that of joint venturers. If it is a joint venture, the court 
incorrectly defined that relationship to the jury in this 
case. 


SUMMARY OF ARGUMENT. 

For convenience and clarity of presentation, the argu¬ 
ment for the appellants has been divided into three parts. 

The first part deals with the cumulation of error result¬ 
ing from the trial court’s direction and management of the 
entire case. Error was begot when the pre-trial order was 
ignored; error multiplied when the two issues of assault 
and negligent operation of a motor vehicle were never iso¬ 
lated for the jury. The instructions continued and ampli¬ 
fied this error with irreparable harm to the defense pre¬ 
sented by these appellants. 

Our second argument particularizes those additional er¬ 
rors which adversely affected the individual defendant, 
John S. Tarman. A major consideration here concerns 



the court’s failure to instruct on the passenger-licensee- 
trespasser categories with respect to travelers in a taxicab. 
Other important deficiencies in the instructions to the jury 
are also drawn to the attention of this Court. 

The third part of the argument attacks the liability im¬ 
puted to the corporate appellant, Washington Bell Cab Co., 
Inc. It is necessarily predicated on the fact that this ap¬ 
pellant can only be held liable by operation of law through 
its relationship to John S. Tarman. Prescinding from this 
basic premise the third part of our argument deals with 
errors peculiarly affecting the corporate appellant. This 
argument, therefore, centers about agency, presumed 
agency, scope of employment and the application of the 
legal concept of joint venture to the facts of this case. 

Appellants contend that the sum of these arguments con¬ 
clusively establishes reversible error in the trial of this 
case. Accordingly, the judgment should be reversed. 


ARGUMENT. 

1. The Pre-Trial Order, the Entire Conduct of the Trial and 
the Nature of the Instructions in This Case Were Such 
That the Jury Was Never Clearly Apprised of the Is¬ 
sues, or the Law, and Could Not, Therefore, Render a 
Just Verdict. 


At the outset of these trial proceedings a disagreement 
developed between counsel as to the fair meaning of the 
pre-trial order. Counsel for defendants (appellants) con¬ 
tended that the pre-trial order was predicated solely upon 
an intentional assault. Counsel for plaintiff (appellee) 
contended that the order was open to the interpretation 
that the issue of negligent operation of the automobile had 
been contemplated by both parties and was reflected in the 


second paragraph of the order. Plaintiff’s counsel also 
argued that the language of the pre-trial order was im¬ 


material since the original complaint alleged negligent 


operation of a taxicab. The entire controversy may be 
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found in the Transcript of the Record, material portions 
of which, have been appended to this brief. R. 1-68, Jt. 
App. 10-20. The trial court resolved the conflict in favor 
of the plaintiff (appellee) ostensibly because no disadvan¬ 
tage thereby devolved on counsel for defendants (appel¬ 
lants). The court reasoned that counsel was advised by 
the complaint that plaintiff was pleading negligent opera¬ 
tion of an automobile; that the same evidence w’ould be re¬ 
quired to prove negligent operation as to prove assault 
and that, therefore, no element of surprise was involved. 
Jt. App. 12, 16-17. 

The court then denied defendants’ (appellants’) motion 
for a mistrial although showing obvious displeasure at the 
inaccuracy of this particular order. 

“I am not going to hear any more argument. I am 
going to deny the motion for a mistrial. I am going 
to say to you both, and to every other member of this 
Bar when the subject arises: For my part, if the pre¬ 
trial order does not set forth what the plaintiff says 
in his opening statement and defendant says in his 
opening statement, I am going to bounce it right back 
to the pre-trial judge.” Jt. App. 20. 

This case then proceeded to trial under a pre-trial order 
which, concededly, failed to simplify the issues of this case. 
Counsel for the appellants had argued that the case should 
be sent back to pre-trial; this was the object of his motion 
to withdraw’ a juror and declare a mistrial. Jt. App. 12. 
Failure to do so wras the first step in a chain of error which 
cumulated in presenting this case to the jury without 
proper separation of the issues. 

It is submitted that this disregard of the pre-trial order 
is contrary to Rule 16, Federal Rules of Civil Procedure. 
In the District of Columbia pre-trial procedure is made 
compulsory by the District Court’s own rule and all cases, 
with certain exceptions not material here, are pre-tried as 
a matter of routine. See, Rules 11 and 12, Rules of the 
United States District Court for the District of Columbia 
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with amendments to February 15, 1951; 1 Barron and 
Holtzoff, Federal Practice and Procedure (West Publish¬ 
ing Co. 1950) at § 473. The Federal Rule and the local 
rule provide that the pre-trial order is binding on the trial 
court. It controls all further proceedings. Owep v. 
Schwartz, 85 U. S. App. D. C. 302, 305, 177 F. 2d 641, 644 
(1949); Geopulos v. Maudes, 35 F. Supp. 276-277 (D.D.C. 
1941); McCarthy v. Lerner Stores Cory., 9 F.R.D. 31 (D. 
D.C. 1949). The order may be modified at trial but only 
to prevent manifest injustice. Geopulos v. Maudes, 35 F. 
Supp. 276-277 (D.D.C. 1941); McCarthy v. Lerner Stores 
Corp., 9 F.R.D. 31 (D.D.C. 1949). In the last named case 
the Court said: 

“If counsel waits until the trial, he is bound by the 
pretrial order, unless the trial court relieves him of 
the pretrial order to prevent manifest injustice. Of 
course, it is contemplated that this will be done only 
in exceptional cases. . . . 

# * # * * 

“It is the Court’s view that if counsel desires to 
inject an issue not raised at pretrial, application should 
be made to amend the pretrial order and to include 
that issue in the pretrial order.” McCarthy v. Lerner 
Stores Corp., supra, at 31. 

These cases clearly establish that, in the District of Co¬ 
lumbia, the only acceptable trial procedure is one which is 
preceded by a pre-trial conference and controlled by an 
effective pre-trial order. The pre-trial order is a neces¬ 
sary step in litigation designed to regulate the conduct of 
the subsequent trial, and if it is not suited to that purpose 
local law contemplates its modification by amendment. 
Reformation of the pre-trial order either by amendment 
by the trial judge before trial or by returning the case to 
pre-trial for a new conference is a simple matter. This 
course of action was requested by counsel for the appellant 
and denied by the court. The order in this case, moreover, 
was then treated as if it were not susceptible to amend- 
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ment. An efficient, expeditious manner of guaranteeing an 
orderly trial in this case would have been to return the 
case for a new conference. The fact that there has been 
one pre-trial order does not prevent another pre-trial con¬ 
ference looking to further clarification. La Canin v. Auto¬ 
mobile Ins. Co., 41 F. Supp. 1021, 1022 (E. D. N. Y. 1941). 
If the pre-trial order approved by the court is the subject 
of fundamental disagreement between the parties it may 
be set aside and the court may direct that a new confer¬ 
ence be held. Calvin v. West Coast Power Co., 2 F.R.D. 
248 (D. Ore. 1942). 

The order in this case was not amended, modified, or re¬ 
turned for a new conference. It was simply ignored. The 
action taken by the trial judge served only to return the 
trial of the issues in this case to the original complaint. 
Interpretation is neither amendment nor modification. The 
court’s interpretation of this pre-trial order completely 
nullified it, and set the case back to the original pleadings 
as if no conference had ever been held and no order ever 
issued. This is completely contrary to our rules and cases 
holding that pre-trial procedure is compulsory and binding 
on the trial court. See Owen v. Schwartz, Geopulos v. 
Mandes, and McCarthy v. Lerner Stores Corp., all cited 
supra; Cf. Phoenix Mutual Life his. Co. of Hartford v. 
Flyvm, S3 U. S. App. D. C. 381, 382, 171 F. 2d 982, 983 
(1948). 

The confusion engendered by the court’s failure to insist 
on a proper pre-trial order when such was requested by the 
appellants persisted throughout the trial of this case. Ob¬ 
viously the resulting chaos required, at the very least, that 
the instructions to the jury precisely set out the substan¬ 
tive elements necessary to prove each offense. The instruc¬ 
tions, or charge to the jury, cover 15 pages of the tran¬ 
scribed record and are set out in full in the Joint Appendix 
to this Brief. Jt. App. 137-148. Through most of these 
pages references to assault and negligence are casually in¬ 
terwoven as the court moves from one to the other. In 
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many respects the instructions are approximately correct 
and would have sufficed in a simple, uncomplicated case. 
The circumstances of this particular case, however, de¬ 
manded more than approximate accuracy. The issues had 
not been clearly defined at the outset and seven full days 
of trial had elapsed between the opening statement and 
the charge to the jury. It was now vitally necessary that 
the jury be instructed in an absolutely correct and com¬ 
plete manner. Appellants’ detailed objections to the 
charge will be taken up in subsequent parts of this argu¬ 
ment devoted to our contentions with respect to each ap¬ 
pellant. A timely exception to the charge was taken by 
counsel for appellants. Jt. App. 148. 

It is instructive at this point to consider the court’s re¬ 
action to its own instructions. Counsel for the appellants 
had moved for a judgment n. o. v., or in the alternative, 
for a new trial, and this motion was argued on February 
23, 1951. In discussing page 14 of the charge to the jury 
(see Jt. App. 146-147) the following colloquy took place: 

“The Court: Some of this just does not make sense 
to me at all. 

Mr. Mclnerney: Well, I have the same feeling. 

The Court: I am afraid if the Court of Appeals 
ever read this and accepted it as just what I said, they 
would think I had taken leave of my senses.” Jt. App. 
149. 

and subsequently with respect to page 8 of the charge (see 
Jt. App. 142): j 

“The Court: Then it follows by having me make 
this statement 

‘One of them is that the relationship of employer 

and employee existed between the company and Mr. 

Tarman.’ 

That is having me instruct the jury that it did in fact 
exist. I did not say any such thing.” Jt. App. 161. 
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Earlier in this argument on appellants’ motion, Mr. Of- 
futt, counsel for the appellee (plaintiff), seemed about to 
challenge the accuracy of the court reporter, whereupon 
the court interrupted him and said with apparent refer¬ 
ence to the charge: 

“The Court: I think I had better say for my own 
protection right now that I am sure most of that is 
accurate, but I am just as equally sure that a lot of it 
just simply is not. . . . (Emphasis supplied). Jt. App. 
160. 

At the end of the rather lengthy argument appellants’ 
motion was denied. 

It is submitted that failure to remand this case for a new 
pre-trial or to amend the pre-trial order, failure to give 
complete and precise instructions and failure to grant a 
new trial when the Court admitted that the transcribed in¬ 
structions contained many inaccuracies constituted reversi- 
ble error. These uncontrolled proceedings could not have 
resulted in a fair and proper trial in which the defendants 
(appellants) were given the chance to defend themselves 
as prescribed by law. 

This Court is, therefore, respectfully requested to re¬ 
verse the verdict and judgment against both defendants 
and remand the case for a new trial. 

2. It Was Error for the Trial Court Not to Instruct the Jury 
on the Nature and Termination of the Carrier-Passen¬ 
ger Relationship and the Effect of That Relationship 
on Liability in This Case. It Was Further Error for 
the Court to Give Contradictory Instructions. This Is 
Especially True Where Such Instructions Taken Indi¬ 
vidually Are Each Insufficient. 

It is conceded that John S'. Tarman did assault the plain¬ 
tiff (appellee) in this case and is responsible in damages 
for injuries resulting directly from that assault. The trial 
court properly directed a verdict on the count alleging as¬ 
sault with the fist. 
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On the negligence count, however, the facts of this case 
demanded that an instruction be given concerning the na¬ 
ture of the carrier-passenger relationship and its termi¬ 
nation. 

A person in the vehicle of a carrier can only belong to 
one of three legal categories. He can only be a passenger, 
a licensee or a trespasser. It is conceded that a carrier 
owes his passengers the highest degree of care. Bell Cab 
Co. v. Coppridge, 81 U. S. App. D. C. 337, 338, 158 F. 2d 
540, 541 (1946); Francis v. Fitzpatrick, 67 App. D. C. 69, 
71-72, 89 F. 2d 813, 815-816 (1937). A licensee—anyone on 
the premises by permission or consent—on the other hand 
is due only ordinary care. Radio Cab v. Houser, 76 U. S. 
App. D. C. 35, 36-37, 128 F. 2d 604, 605-606 (1942). A tres¬ 
passer, however, is protected only from gross negligence 
or wanton conduct. He may expect that only slight care 
will be taken for his safety. Nimetz v. Shell Oil Co., 74 F. 
Supp. 1, 2-3 (D.D.C. 1047). Cf. Chapman v. Coates, 73 
App. D. C. 270, 271, 119 F. 2d 441, 442 (1941), where this 
principle is recognized although held inapplicable in the 
particular instance. 

The instructions in this ease are absolutely silent as to 
the carrier-passenger relationship and the passenger, li¬ 
censee, trespasser categories. If the appellee (plaintiff) 
was in fact a passenger in the individual appellant’s taxi¬ 
cab the instructions given were prejudicial to appellee’s 
case—and, in view of the verdict in his favor, we could not, 
and do not, complain of this. However, if he was only a 
licensee or a trespasser then the instructions were preju¬ 
dicial error as to the appellant (defendant). The appel¬ 
lant, (individual defendant), therefore, was entitled to have 
the terms passenger, licensee and trespasser correctly and 
precisely defined for the jury. 

The instructions in this case were cast in the standard 
form delineating the measurement of ordinary care. These 
instructions were properly applicable only in the event the 
jury found that the appellee (plaintiff) was a licensee at 
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the time he was injured. Radio Cab v. Houser, supra. No 
account is taken of the greater duty owing to the appellee 
(plaintiff) if he was a passenger, or the lesser duty, if he 
was a trespasser. 

There have been few cases in the District of Columbia 
defining the carrier-passenger relationship. Perhaps the 
only one in point is Marks v. Home Fire <& Marine Ins. Co., 
52 App. D. C. 225, 227-228, 285 Fed. 959, 961-962 (1923), 
'which defines a passenger as one who, for a fare or its 
equivalent, is transported from place to place in a public 
conveyance. The opinion points out that the elements nec¬ 
essary to the status of passenger are: the transportation, 
the public nature of the conveyance, and the payment of 
fare or its equivalent. The court then notes that in some 
cases, the payment of fare has not been regarded as an 
essential, citing Munsey v. Webb, 37 App. D. C. 185, 187 
(1911). 

Since the payment of fare, or its equivalent, has gen¬ 
erally been regarded as necessary to create the status of 
passenger the last mentioned case deserves close scrutiny. 
That such is indeed the weight of authority will be demon¬ 
strated as this argument develops. 

The Munsey case was an action brought by the admin¬ 
istrator of a person killed by the negligent operation of 
an elevator against the owner of the elevator and the build¬ 
ing in which it was located. Munsey v. Webb, supra, at 
186. The decision mainly revolved around the question of 
proximate causation. The court also incidentally consid¬ 
ered the proposition that an elevator is such a vehicle that 
its owner-operator can be described as a carrier. The court 
held that the owner-operator of an elevator was a carrier 
and the injured plaintiff w"as a passenger. 

The decision cannot possibly be cited for the proposition 
that a person traveling in the vehicle of a carrier, purely 
as a gratuity, is a passenger. Legally such a person is 
more accurately described as a licensee. To the extent that 
the Marks case, supra, implies that such a gratuitous guest 
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is a passenger it is an erroneous interpretation of the hold¬ 
ing in Munsey v. Webb, supra. i 

That payment of fare is generally regarded as essential 
to the creation of the carrier-passenger relationship admits 
of little doubt. The paucity of authority in the District of 
Columbia is, fortunately, not nationwide in scope. The 
clear weight of that authority establishes that a traveler 
is not a passenger unless he pays fare, or its equivalent. 
Purple v. Union Pac. R. Co., 114 Fed. 123, 125-126 (C.C.A. 
8 th, 1902); Georgia d F. R. Co. v. Tapley, 144 Ga. 453, 454- 
455, 87 S. E. 473, 474-475 (1915); Sanchez v. Pacific Auto 
Stages, 2 P. 2d 845, 847 (Cal. 1931); Birmingham Electric 
Co. v. Maze, 231 Ala. 539, 542, 166 So. 50, 52 (1936); Wil¬ 
liams v. Shreveport Yellow Cab Co., Inc., 183 So. 120, 123 
(La. 1938); see also, 10 Am. Jur. §§ 953, 954, and cases 
cited therein; 37 Am. Jur. §§ 144, 145. 

It has also been said that a passenger must have a bona- 
fide intention to use the facilities of the carrier and possess 
sufficient fare with which to pay his passage. Illinois C. 
R. Co. v. Laloge, 113 Ky. 896, 899-900, 69 S. W. 795, 796 
(1902); see also, 10 Am. Jur. § 956; id. at 1951 Pocket 
Parts. 

Two salient facts in this case must novr be recalled in the 
light of the law. Appellee Southard had insufficient money 
to pay his fare when he embarked on this trip. Jt. App. 
30-31. Upon reaching his destination he did not pay his 
fare (Jt. App. 30-31) and to this day has neither paid, nor 
offered to pay it. In the interpretation most favorable to 
appellee this means that his failure to pay rebutted his 
presumptive status as a passenger. If Illinois C. R. Co. 
v. Laloge, supra, accurately states the law, it means he 
never became a passenger in appellant Tarman’s taxicab 
since he clearly did not possess sufficient funds with which 
to pay his passage. 

In Birmingham Electric Co. v. Maze, 231 Ala. 539, 542, 
166 So. 50, 52 (1936) the court incorporated the following 
statement in its opinion: ; 
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“When, however, a person refuses to pay the proper 
fare when the same is demanded, he is not lawfully in 
the vehicle of the carrier, and is not entitled to the 
rights and privileges of a passenger. ...” 

And again in Williams v. Shreveport Yellow Cab Co., Inc., 
183 So. 120, 123 (La. 1938) the court said: 

“When deceased entered the cab he did not have 
enough money to pay for the anticipated trip. . . . 
When he stopped and bought more liquor, he had less 
money, all of which lie was bound to have known, and 
it is therefore very doubtful if he was ever anvthing 
more than a trespasser in the cab. WTien he was at 
Ellen’s house, he falsely told Mills that he had suffi¬ 
cient money to pay for the trip. From that time on 
he was ... a trespasser and not a passenger for hire. 
But, conceding he was a passenger for hire until the 
time the fare was demanded, when he refused to pay, 
no matter for what reason, he ceased at that moment 
to be a passenger for hire....” (Emphasis supplied). 

It is obvious then that when appellant Tarman struck 
appellee Southard and, almost immediately thereafter, al¬ 
legedly ran over his leg in a hasty attempt to escape re¬ 
taliation, Tarman was dealing with a trespasser to whom 
he owed virtually no duty of care. Tarman had no right 
to strike the appellee but he was entitled to have his alleged 
negligence to Southard measured in the light of the pas¬ 
senger, licensee, trespasser categories. 

It is obvious that if the refusal to pay rebuts the pre¬ 
sumption that the traveler is a passenger (an invitee), 
a fortiori, it must operate to rebut any possible presump¬ 
tion that he is a licensee, i.e., one who travels with the per¬ 
mission and consent of the carrier. 

In view of the well-established fact that a carrier owes 
a passenger one duty of care, a licensee another duty and 
a trespasser still another, it becomes apparent that the 
jury should have been apprised of the nature and termina¬ 
tion of the carrier-passenger relationship. 
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Appellant respectfully submits that the law required the 
trial judge to instruct the jury that, as a matter of law, 
appellee Southard was a trespasser to whom appellant 
Tarman owed only a duty of slight care. In any event the 
absolute minimum required by law was that the jury be 
instructed as to the true nature of the carrier-passenger 
relationship and the effect of non-payment of fare on that 
relationship. In addition, the instructions should have 
contained precise reference to the duties owed by the car¬ 
rier to a passenger, a licensee and a trespasser. Only then 
could the jury properly determine, as a matter of fact , the 
existence or non-existence of the carrier-passenger rela¬ 
tionship. Only under such carefully drawn instructions 
would it have been possible for the jury to find that the 
status of passenger never existed here, and, only then could 
they intelligently apply the proper standard of care to the 
facts set before them. The instructions given were abso¬ 
lutely silent both as to the existence of the relationship and 
the duties which legally follow from its existence or non¬ 
existence. It cannot seriously be contended that appellant 
was not entitled to such instructions. 

In this respect the attention of this court is directed to 
the case of Francis v. Fitzpatrick, 67 App. D. C. 69, 71-72, 
89 F. 2d 813, 815-816 (1937) where the then Associate Jus¬ 
tice Stephens speaking for the Court said: 

“On first thought it might seem that the plaintiff 
can hardly complain of the instruction given, since on 
her theory of the facts it was favorable to her. That 
is to say, it w~as her theory that the Ford car reached 
the intersection ahead of the taxicab or, at least, at 
approximately the same time, and therefore, under the 
instruction, it would have been the duty of the taxicab 
to give way, and this, undisputedly, it did not do. And 
the jury had also been instructed in the plaintiff’s 
favor that violation of a traffic regulation, if the proxi¬ 
mate cause of injury, is negligence. But the plaintiff 
was entitled not merely to instructions properly stat¬ 
ing the. law on her theory of the facts. She was en¬ 
titled also not to have the instructions in respect of the 
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defendant’s theory of the facts mislead the jury in a 
manner which might operate to the plaintiff’s disad¬ 
vantage.” (Emphasis supplied). 

Reversal of the parties in the italicized portion of this 
quotation brings it directly in point in the instant case. 
Here the defendant (appellant) theorized that the facts 
made the plaintiff (appellee) a trespasser and, therefore, 
due only slight care. It would seem then that appellant 
was entitled to instructions “properly stating” his “theory 
of the facts” and not misleading as to the defendant’s 
theory of the facts. Instead the instructions actually given 
do not by the widest stretch of the imagination even re¬ 
motely advise the jury of the defendant’s (appellant’s) 
theory of the facts. Clearly such instructions were insuffi¬ 
cient in law’. 

Appellants vigorously object to the following exchange 
between the court and appellee’s counsel, in the presence 
of the jury and vffien the latter was being instructed. 

“Mr. Offutt: Only one other thing: If they find 
against Tarman on the assault and also on the subject 
of what he did was in the scope of his employment and 
in furtherance of that employment, they do not need 
to decide whether the driver ran over him at all. 

“The Court: 7 think that is proper.” (Emphasis 
supplied). Jt. App. 146-147. 

Under the circumstances, this exchange constitutes a 
part of the court’s instructions to the jury. This instruc¬ 
tion is misleading, confusing and completely insufficient. 
It will be remembered that, the pre-trial order having been 
abandoned, one of the issues in this case was the negligent 
operation of Tarman’s taxicab. A large part of the evi¬ 
dence was, therefore, directed at proving that Tarman 
negligently ran over appellee’s leg. Now, after this mass 
of testimony, the jury is abruptly and informally advised 
that they need not decide whether appellant-Tarman ran 
over appellee’s leg. 
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Apparently this instruction was intended to inform the 
jury that they could find that appellee’s broken leg was a 
result of the assault—a blow on the jaw. An instruction 
to which appellee was entitled. However, only a few min¬ 
utes earlier the court had said: 

“Now, you will have to decide in this case whether 
or not the fractured leg was the result of the blow in 
falling down or whether or not the result of the blow 
which caused him to fall, but actually caused by the 
automobile running over his leg.” Jt. App. 145, 

The only light perceptible in this sentence is that it di¬ 
rects the jury to find that the leg injury was due either to 
the blow, or to the running over by the automobile. It is 
in apparent contradiction to the instruction given two pages 
later (Jt. App. 146-147) cited earlier in this argument. 
Such confusion is bound to be prejudicial. 

The posture of this phase of the case, as it came time for 
the jury to deliberate, demanded that it be instructed in 
such a manner that the two issues, assault and negligence, 
be isolated so that the jury could assess the facts in the 
light of each. Instead these issues were hopelessly con¬ 
fused. 

These instructions, of course, should have been preceded 
by instructions correctly setting the standard by which the 
alleged negligent conduct was to be measured, as we have 
heretofore argued. Then an instruction as to the items to 
be considered in awarding damages, along the lines of the 
instruction actually given on this subject, would have been 
proper. Jt. App. 145-146. 

It is obvious that if the jury had found that the assault 
did not break Southard’s leg and that the automobile did 
not negligently run over it, the award of damages would 
necessarily have been materially smaller since appellee 
suffered virtually no other seriously incapacitating injury. 
The facts warranted a finding that after Southard was 
knocked down, he slipped under the wheels of the car with¬ 
out negligence on anyone’s part simply as a result of try- 





ing to arise from a slippery surface. The instructions 
given precluded such a finding. 

It is respectfully submitted that the court’s charge to 
the jury failed to meet the requirements set out in Francis 
v. Fitzpatrick, supra. These requirements are that both 
plaintiff and defendant are entitled to instructions setting 
out the law with respect to their individual theories of the 
facts, and that such instructions, while accurately describ¬ 
ing the law as to the theory of one party, must avoid mis¬ 
leading the jury as to the theory of the other party. 
Francis v. Fitzpatrick, supra, at 71. If instructions do not 
meet this test, reversible error has been committed even 
though such instructions seem generally favorable to the 
party complaining. Francis v. Fitzpatrick, supra, at 71. 

It is further suggested that the two items of the court’s 
instructions quoted above (Jt. App. 145, 146-147) clearly 
demonstrate the seriousness of not separating the two 
causes of action in this case. The error of failing to make 
an initial and continuing separation of these causes was 
the subject of part one of appellants’ argument. 

In view of these grievous and prejudicial errors the ap¬ 
pellants request that appellant Tarman be granted a new 
trial. 

3. The Instructions on the Presumption of Ownership and 
the Statutory Presumption of Agency Were Erroneous. 
The Failure to Instruct the Jury That the Statutory 
Presumption Was Inapplicable to the Assault With the 
Fist Was Further Error. The Trial Court also Erred 
in Failing to Give Proper Instructions With Regard to 
Scope of Employment. The instructions on the Alter¬ 
native Theory of Joint Venture Were Additional Error. 

The corporate defendant, Washington Bell Cab Co., Inc., 
(appellant here) can only be held liable in this case by im¬ 
putation of the individual defendant’s tortious conduct. 
Washington Bell Cab Co., Inc., is liable for the injuries 
resulting from Tarman’s assault on appellee Southard 
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only if such assault was within the scope of Tarman’s em¬ 
ployment as their agent. Washington Bell Cab Co., Inc., 
is liable for the injuries resulting from the alleged negli¬ 
gent operation of the cab only if such negligence can be 
imputed to the corporate defendant. It is well-established 
that the negligence of the agent, acting in the scope of his 
employment, is imputable to the principal. It is equally 
clear that the negligence of one joint entrepreneur (ven¬ 
turer) is imputable to the other joint entrepreneur (ven¬ 
turer) pursuant to strict legal principles. 

The verdict and judgment against the corporate defend¬ 
ant, therefore, can only be sustained upon the basis that 
Tarman was their agent acting in the scope of his employ¬ 
ment, or that the two were engaged in a joint venture. 

The relationship of principal-agent, and the business 
venture called joint enterprise, or joint venture, are both 
well known in the law and they have been frequently de¬ 
fined by the courts. It will now be the appellants purpose 
to show that, properly applied, these legal concepts could 
not serve to hold the corporate defendant in this case. 

The title to this taxicab was in the name of the corporate 
defendant and the taxicab was registered to them. Jt. App. 
126-130. The individual defendant and the president of 
the corporate defendant both testified the taxicab was in 
fact owned by the individual defendant and both denied 
ownership thereof by the corporate defendant. Jt. App. 
105-107, 126-137. These two witnesses explained that re¬ 
tention of title by Washington Bell Cab Co., Inc., was a 
security device, originally, to safeguard payments on the 
sale price of the vehicle, later, as a lien for repairs, gas, 
oil, etc. Jt. App. 105-107, 126-137. This testimony was 
uncontradicted. The plaintiff offered no affirmative evi¬ 
dence of ownership other than record title and registra¬ 
tion. 

On this phase of the case, the court gave the following 
instruction: 


“There is a statute in the District of Columbia which 
says that anyone driving an automobile of another, 
with the other’s consent, is presumed to be, as a mat¬ 
ter of law, the agent of that other person. That was 
shown in this case, that the title remained in this com¬ 
pany or its predecessor as the case may be, and was 
in that name at the time this incident occurred. You 
could presume from that that he was then acting as its 
agent because you could presume from that they actu¬ 
ally owned the car. Now that is a statutory presump¬ 
tion but not conclusive; it acts to cast the burden on 
the defendant to show while the cab was in its name, 
it did not in fact own the car. That is for you to de¬ 
cide as to that one theory of liability. Did the com¬ 
pany in fact own the car, in which case it would be 
principal and liable if the accident was in the scope of 
employment; or was the car owned by Mr. Tarman 
and title left in the company only for the purpose of 
protecting the purchase price and repair jobs from the 
time and other indebtednesses to them. If you believe 
the latter, then you don’t have the principal and agent 
situation.” (Emphasis supplied). Jt. App. 142-143. 

This instruction was prejudicial to the corporate defend¬ 
ant in several particulars. 

In the emphasized portion of the quoted instruction two 
presumptions are added together as a substitute for proof. 
The presumption of ownership based on titleholding and 
registration and the presumption of agency created by the 
Automobile Financial Responsibility Act. D. C. Code § 40- 
403 (1940). 

Presumptions ordinarily cease to exist when credible evi¬ 
dence is adduced to contradict them. This is the general 
rule and it has been recognized and applied in the District 
of Columbia. Simmons v. Brooks, 63 App. D. C. 293, 72 F. 
2d 86 (1934); Simon v. City Cab Co., 64 App. D. C. 364, 78 
F. 2d 506 (1935), cert, denied 296 U. S. 640 (1935); Rosen¬ 
berg v. Murray, 73 App. D. C. 67, 116 F. 2d 552 (1940); 
Harlem Taxicab Association v. Nemesh, 191 F. 2d 459, 461 
(U. S. App. D. C. 1951); cf. Marchetti v. Olyowski, 86 U. S. 
App. D. C. 215, 217, 181 F. 2d 285, 287 (1950). The view 
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expressed here is also subscribed to by the distinguished 
committee of jurists, lawyers and law professors who 
drafted the Model Code of Evidence adopted by the Amer¬ 
ican Law Institute. A. L. I. Model Code of Evidence; ch. 8, 
Rule 704 (1942). The presumption of ownership, there¬ 
fore, did not exist at the time these instructions were given 
since credible evidence to the contrary had been received. 
Jt. App. 105-107, 126-137. It was then improper to refer, 
at all, to the presumption of ownership before the jury. 
This error was magnified by the subsequent language to 
the effect that the statutory presumption is not conclusive 
but merely casts a burden on the corporate defendant to 
show that they did not in fact own the car. The burden 
cast by the presumption of ownership, which, incidentally 
is not a statutory presumption, is the burden of coming 
forward with credible evidence to the contrary, not the bur¬ 
den of proving non-ownership. Presumptions may operate 
to shift the burden of proceeding but they leave untouched 
the burden of persuasion. See generally, Simmons v. 
Brooks, Simon v. City Cab Co., Rosenberg v. Murray, Har¬ 
lem Taxicab Ass’n v. Nemesh, Marchetti v. Olyoivski, and 
A. L. I. Model Code of Evidence, ch. 8, Rule 704, all cited 
supra. 

The burden of proving ownership of the taxicab involved 
in this case was initially on the plaintiff and remained with 
him throughout the case. The presumption of ownership 
had been rebutted, and the burden of coming forward with 
the evidence cast by that presumption had been discharged 
by the production of credible, uncontradicted evidence of 
non-ownership by the corporate defendant. Jt. App. 105- 
107, 126-137. At that point then the jury had before it 
credible evidence of ownership, i.e., title and registration, 
and credible evidence of non-ownership, i.e., the testimony 
of Tarman and Brill. The jury was then at liberty to in¬ 
fer, from these facts, ownership or non-ownership; con¬ 
trolled, of course, by the rule that plaintiff prevails only if 
the evidence preponderates in his favor. It was clearly 
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prejudicial error to charge the jury, on this crucial issue, 
that ownership of this car by the corporate defendant was 
presumed. This error was compounded by adding that 
the corporate defendant had the burden of proving that 
they did not in fact own the car. 

The determination of ownership of this vehicle is a vital 
matter in this case since the statutory presumption of 
agency created by the Automobile Financial Responsibility 
Act can be invoked only against defendants w T ho are “own¬ 
ers”. D. C. Code § 40-403 (1940). The Court itself rec¬ 
ognized the importance of this determination when it indi¬ 
cated, in the last sentence of the quoted instructions, that 
absence of ownership by the corporate defendant w T ould 
destroy the principal-agent relationship. This did not, of 
course, undo the harm already done by the instruction that 
the defendant was the presumed owner and had the burden 
of proving non-ownership of the vehicle. Independently 
of the question of ownership the corporate defendant in 
this case was prejudiced by still another error in connec¬ 
tion with the application of the Automobile Financial Re¬ 
sponsibility Act. The statute raises a presumption that 
the driver of a car is the agent of the owner, “whenever 
any motor vehicle . . . shall be operated upon the public 
highways of the District of Columbia, by any person other 
than the owner, with the consent of the owmer ...” D. C. 
Code § 40-403 (1940). The statutory presumption obvi¬ 
ously is contemplated as arising only w’hen the gravamen 
of the action is operation of a motor vehicle on the public 
highways. No rule of statutory construction can be in¬ 
voked to broaden the plain meaning of this statute to in¬ 
clude anything except motor vehicle accidents. When the 
statute goes on to say “the operator thereof shall, in case 
of accident , be deemed to be the agent of the owner of such 
motor vehicle ... ”, it clearly excludes an intentional as¬ 
sault by the driver. D. C. Code § 40-403 (1940). 

The court’s instructions so interwove negligence and as¬ 
sault, w T hen treating of agency and scope of employment. 
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that the jury could readily understand that the statutory 
presumption was applicable to both counts. Jt. App. MI¬ 
MS. At the end of the instructions, a colloquy between Mr. 
Mclnemey and the court indicated that the court realized 
that its instructions were confusing on this aspect of the 
case. No correction or clarification was, however, directed 
to the jury on this point. Jt. App. 147. It is reasonable 
to infer that the jury retained the erroneous impression 
that a finding against the corporate defendant on the as¬ 
sault count could be predicated on the presumed agency. 

Further, it should be noted that the Automobile Finan¬ 
cial Responsibility Act creates a presumption of agency 
but is silent as to scope of employment. The statute is only 
designed to deal with motor vehicle operation with the con¬ 
sent of the owner. It does not contemplate motor vehicle 
operation within, or without the scope of any employment. 
As we have shown, the statutory presumption is completely 
inapplicable to the assault count and cannot be invoked 
with reference to negligence because the presumption of 
ownership was erroneously presented to the jury. This 
being the case, in order to impute the allegedly tortious 
acts of the individual defendant to the corporate defend¬ 
ant, it became necessary for the plaintiff to prove that the 
individual defendant performed these acts as an agent in 
the scope of his employment. 

It is submitted that there is no evidence in the record of 
this case to show agency, or much less scope of employ¬ 
ment. At the close of the plaintiff’s case, if all his evi¬ 
dence is believed, he had established that the cab was reg¬ 
istered in the name of the corporate defendant; that the 
corporate defendant held title to the vehicle; and that the 
vehicle bore the trade name, telephone number and distinc¬ 
tive markings of the corporate defendant. Jt. App. 21-27. 
None of this evidence tends to prove that the individual 
defendant was acting in the scope of any employment for 
the corporate defendant. 

At the close of the defendants’ case the record as to 
scope of employment had not been amplified. The only 
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other facts of record worthy of comment was that, at the 
time of trial, the individual defendant was employed as a 
mechanic by the corporate defendant. Jt. App. 94. Even 
if such employment existed at the time of the events which 
are at issue in this case it was separate and apart from his 
cab driving activities. In any event the tortious acts com¬ 
plained of here could not possibly be within the scope of 
employment as a mechanic at a garage miles from the scene 
of the alleged torts. 

Counsel for the defendants (appellants) moved for a di¬ 
rected verdict as to the corporate defendant at the close of 
the plaintiff’s case, and renewed this motion at the end of 
the defendants’ case. K. 788-790. It was denied on both 
occasions and the jury was subsequently instructed as to 
scope of employment. Jt. App. 141-142. In view of this 
state of the evidence the trial court erred in denying the 
corporate defendant’s motion for a directed verdict. It 
was, therefore, additional error to give ayxy instruction on 
scope of employment since there were no facts of record 
upon which to base a finding thereof. 

In ruling adverselv to counsel’s motions for a directed 
verdict as to the corporate defendant the trial court was 
apparently persuaded that such disposition was required 
by Dilli v. Johnson , 71 App. D. C. 139,107 F. 2d 669 (1939). 

In the Dilli case this Court held that a counterman in a 
restaurant was acting within the scope of his employment 
when he settled a customer’s complaint by striking him 
with a nightstick. The court based its opinion on the fact 
that this particular counterman had been placed in charge 
of the restaurant; that the business had been committed to 
his care; and that it was his duty to adjust differences or 
disputes with the customers. In that event the court held 
that even though resentment may have led him to assault 
the customer he was, at such time, acting within the scope 
of his employment. Dilli v. Johnson, supra, at 140, 107 F. 
2d at 670. 

The court below seems to have ignored these limitations 
of the Dilli case. The Court of Appeals was referring to 



a particular counterman, or agent, one who was in charge 
of the business, one who had authority to settle disputes. 
The Court of Appeals did not say that, forever after, every 
counterman, dishwasher, or other agent of a restaurant 
owner who struck a customer in the restaurant would auto¬ 
matically be acting in the scope of his employment. The 
decision hinges on the fact that this particular agent had 
authority to settle disputes with customers. See Park 
Transfer Co. v. Lumbermen’s Mut. Casualty Co., 79 U. S. 
App. D. C. 48, 49, 142 F. 2d 100, 101 (1944). 

In the instant case the cab driver was an independent 
contractor. The record is bare of any evidence that the 
corporate defendant placed him in charge of any business, 
or committed any business to his care, or, particularly, 
that they gave him any authority expressly or impliedly, 
to settle any disputes with the customers. On the contrary 
the record clearly demonstrates that the customers were 
his own. Washington Bell Cab Co., Inc., secured from him 
the sum of four dollars per week. In return he was given 
certain insurance and permitted to use the Bell name, tele¬ 
phone facilities and color scheme. He further agreed to 
purchase his gas and oil from Bell, and have necessary re¬ 
pairs performed by them. They had no direct control over 
his solicitation or carriage of customers, nor did they re¬ 
ceive any commission on fares he collected. Either party 
could terminate the relationship at any time. See testi¬ 
mony of John S. Tarman, cabdriver (Jt. App. 105-107, 110- 
119), and Lerov Brill, President, Washington Bell Cab Co., 
Inc. (Jt. App. 21-27, 88-96, 126-137). It seems clear that 
these facts do not describe an agency, much less an agency 
wherein the agent, has a duty to settle disputes with the 
principal’s customers. 

Appellants contend that a proper interpretation of Lilli 
v. Johnson , supra, required that a directed verdict be 
granted to the corporate defendant (appellant). In this 
instance remand for a new trial would afford incomplete 
relief to the corporate defendant. 




This case was also submitted to the jury, in the alterna¬ 
tive, on the theory that the individual defendant and the 
corporate defendant were joint entrepreneurs, or ven¬ 
turers. 

A joint venture is a special combination of two or more 
persons, where in some specific venture a profit is jointly 
sought without any actual partnership or corporate desig¬ 
nation. McCausey v. Burnet, 60 App. D. C. 201, 202, 50 F. 
2d 491, 492 (1931). When the term is appropriated from 
commercial law to the purposes of tort law’ it is generally 
used to denote the relationship between a driver and his 
companion on a business trip by automobile. In such cases 
it is said that the trip must be in the joint interest of both 
travelers but that such community of interest is not enough 
to constitute the trip a joint enterprise or to charge the 
companion with the negligence of the driver. To consti¬ 
tute a joint enterprise in such cases there must be both a 
joint or community interest and an equal right to direct 
and control the management and movement of the car. 
Stearns v. Lindow, 63 App. D. C. 134, 136, 70 F. 2d 738, 740 
(1934). 

In 1936 this Court indicated that the term joint venture 
might apply to the relationship between the owmer of a 
taxicab and an association similar to the Washington Bell 
Cab Co., Inc. The case w’as Gale v. Independent Taxi Own¬ 
ers Association, 65 App. D. C. 396, 84 F. 2d 249 (1936). 

In the Gale case the passenger brought an action against 
the cab owner and the association for injuries received due 
to the negligent operation of the cab. The court had occa¬ 
sion to discuss the type of instruction required in a case 
where a joint venture is alleged under these circumstances. 
It is interesting to note that the instructions approved by 
this Court particularly stress that the venture must be a 
specific one, that it must be for profit in carrying out a 
single business enterprise and that the corporate venturer 
must share in the control. The Court held that failure to 
give these instructions was error. Gale v. Independent 
Taxi Owners Association, supra, at 399, 84 F. 2d at 252. 
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Appellant contends that the instructions on joint venture 
given in this case completely fail to meet the standards set 
by the Gale case. Jt. App. 143, 147-148. The instructions 
of the trial court are so broad as to include in the term 
joint venture the hirer-independent contractor relationship 
where imputation of liability is the exception rather than 
the rule. Under these instructions the jury could infer 
that the liability of an independent contractor is imputable 
to the person contracting with him. This is contrary to 
the usual understanding of this relationship and without 
additional safeguards it is erroneous. 

It was reversible error as to the corporate defendant to 
submit this case to the jury under these instructions. 

Counsel for the appellants wish to remind this Court that 
the arguments made with respect to the cumulation of er¬ 
ror in this case (part 1 of appellants’ argument) apply 
with equal force to both appellants. In the same fashion 
the arguments indicating reversible error as to the indi¬ 
vidual appellant (part 2 of appellants’ argument) are 
equally conclusive as to the corporate appellant. 

CONCLUSION. 

The errors at trial demand that, as to the individual ap¬ 
pellant, John S. Tarman, the judgment be reversed and the 
case remanded for a new trial. The errors at trial demand 
that, as to the corporate appellant, Washington Bell Cab 
Co., Inc., the judgment be reversed and the case be re¬ 
manded for entry of a directed verdict in their favor, or, 
in the alternative that they too be granted a new trial. 

Respectfully submitted, 

Wilbert McInerney, 

Joseph S. McCarthy, 
McInerney and McCarthy, 

617 Albee Bldg., 

Washington 5, D. C., I 
Attorneys for Appellants. 


Of Counsel: 

Leo A. Huard. 
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948 Filed Nov. 29, 1948 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4828-48 

Robert E. Southard, 905 B Street, Northeast, 
Washington, D. C., Plaintiff, 


v. 

1. John Tarman and 2. Bell Cab Co., Inc., 

1317 L Street, Northwest, Washington, D. C., Defendants. 

Complaint 

(Damages for Personal Injuries to Taxi Cab Passenger) 

1. The plaintiff is an adult resident of the District of 
Columbia. The defendant, John Tarman, is an adult resi¬ 
dent of the State of Maryland. The defendant, Bell Cab 
Co., Inc., is a corporation doing business within the District 
of Columbia. The claim for,relief herein on behalf of the 
plaintiff against the defendants, John Tarman and Bell 
Cab Co., Inc., is for an amount in excess of Three Thousand 
Dollars ($3,000.00), and is within the jurisdiction of this 
Court. 

2. On January 27,1948, the plaintiff, Robert E. Southard, 
was a passenger from his place of employment to his house 
in a taxi cab owned by the defendant, Bell Cab Co., Inc., 
and operated by the defendant, John Tarman, by and with 
the authority of the said Bell Cab Co., Tnc., in a joint enter¬ 
prise, wherein said taxicab was operated as a common 
carrier of passenger for hire, under a distinctive color 

scheme and design of the Bell Cab Co., Inc., which 
949 ■was owned by said Bell Cab Co., Tnc., and under its 
control; that said taxi cab was numbered as Bell Cab 
No. 208 and bore District of Columbia license tag No. 
21365; that upon arriving at his destination, he alighted 
from the taxi cab in front of premises 905 B Street, North- 
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east, in the District of Columbia, and was immediately 
struck by the driver of said cab, the defendant, John Tar- 
man; that he was knocked unconscious and fell to the 
ground with his right leg partly underneath said taxi cab; 
that the defendant, John Tarman, thereupon hurriedly 
jumped into the cab and drove it away negligently and care¬ 
lessly causing said taxi cab to run over the right leg of 
the plaintiff. 

3. As a direct result of said acts, the plaintiff, Robert E. 
Southard, sustained serious and permanent physical in¬ 
juries, great nervous shock, excruciating pain and suffer¬ 
ing, and has lost and will continue to lose substantial earn¬ 
ings and has incurred and will continue to incur substantial 
expenses for surgery, medical treatment, and medicines, 
all to the damage of the said plaintiff in the sum of One 
Hundred Thousand ($100,000.00) Dollars. 

Wherefore, the plaintiff, Robert E. Southard, demands 
judgment of and against the defendants, John Tarman and 
Bell Cab Co., Inc., and each of them, in the sum of One 
Hundred Thousand ($100,000.00) Dollars besides the costs 
of this proceeding. 

John Alexander, 

Attorney for the Plaintiff, 
301 Columbian Building, 
Washington (1), D. C. 
(REpublic 2433) 


Demand for Jury Trial 

The plaintiff hereby demands trial by jury on all issues. 

John Alexander, 

Attorney for Plaintiff. 


950 


Filed Dec. 23, 1948 

Answer 


Now come the defendants, John Tarman and Bell Cab Co., 
Inc., and for answer to the Complaint filed herein admit the 







allegations of Paragraph One (1); deny the allegations 
of Paragraph Two (2), and have insufficient knowledge with 
which to form a belief regarding the allegations contained in 
Paragraph Three (3) and deny same, and for a 

First defense, state that the defendant John Tarman was 
not the servant, agent or employee of the Bell Cab Co., Inc., 
at the time and place of the occurrence mentioned in the Bill 
of Complaint, and for a 

Second defense, state that the injuries, if any, sustained 
by the plaintiff were not sustained by reason of the opera¬ 
tion of a taxicab as a common carrier in the District of 
Columbia, but that the said injuries, if any, were sustained 
by reason of the misconduct of the plaintiff and provoked 
by him with respect to his relationship with the defendant, 
John Tarman. 

W ILBERT McIXERNEY, 

900 Albee Building, 
Washington, D. C. 

Attorney for the Defendants. 

This is to certify that a copy of this Answer was mailed, 
postage prepaid, this 21st day of December, to John Alex¬ 
ander, 301 Columbian Building, Washington, D. C., Attor¬ 
ney for the Plaintiff. 

Wilbert McInerney, 

Attorney for the Defendants 

• ••••#*••• 

951 Filed Aug. 10,1950. 

Pretrial Proceedings 

Statement of nature of case: Action for damages for 
personal injuries resulting from assault and battery upon 
the plaintiff by the defendant, John Tarman, and against 
owmer of the cab, Bell Cab Co., Inc., and Tarman. 

Plaintiff claims that a dispute arose over fare: that the 
defendant, Tarman, struck the plaintiff knocking him down 
and then ran the vehicle over the leg of the plaintiff, 
causing injuries. 



5 


Special damages, Dr. Brady $350.00, Dr. Engh $490.00, 
Casualty Hospital $428.50, loss of employment and earn¬ 
ings $8,320.00 from Annapolis Hotel, at $44.00 a week and 
extra work as carpenter, $20.00, for a period of 2 Yi years 
subject to the deductions of amount received during several 
days of employment. Plaintiff claims that this loss of earn¬ 
ings will continue. Claims out-of-pocket expenses, cabs and 
medicine, trip to Fla. at doctor’s order $700.00. 

Permanent injury to right leg and ankle—scar and de¬ 
formity, nervous system, lower back, headaches. 

Defendant denies that cab ran over plaintiff, states that 
plaintiff was in a somewhat intoxicated condition, gof into 
the cab in the front seat; that there was a lady passenger in 
the cab, at the time, and defendant took the plaintiff to 
address in question 950 B St.; asked for fare; plaintiff 
called defendant foul name; that the defendant did strike 
plaintiff; that plaintiff fell down and broke ankle. Deft. 
Bell Cab denies ownership of cab or that defendant Tarman 
was agent or employee and claims that while the cab was 
registered in the name of company, actually ownership was 
in the deft. John Tarman. 

952 Stipulations: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed by 
the following stipulations unless modified by the Coprt to 
prevent manifest injustice: 

Hospital records may be received without formal proof 
subject to test of relevancy and materiality. 

Dated August 9,1950. 

R. B. Keech, Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

John Alexander, 
per C. Maskf.y, Plaintiff. 

Wilbert McInf.rney, Defendant. 

# * • * * * * * *i# 
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982 Filed Jan. 31, 1951 

Defendants’ Instruction No. 1. 

The jury is instructed that the plaintiff is required to 
prove by preponderance of evidence each material allega¬ 
tion contained in his cause of action, that is, he is required 
to prove by preponderance of evidence that at the time and 
place alleged an assault was committed on the plaintiff by 
the defendant, John C. Tarman, and that, if you believe the 
assault was committed, the plaintiff must prove that at the 
time of making the assault the defendant, John C. Tarman, 
was acting within the scope of his employment as an agent 
of the defendant, The Washington Bell Cab Company, Inc. 
If you find from the evidence that the defendant, John C. 
Tarman, was not the agent of the defendant, The Washing¬ 
ton Bell Cab Company, Inc., at the time and place alleged, 
then your verdict should be for the defendant, The Wash¬ 
ington Bell Cab Company, Inc. 

• ••••••••• 

983 Filed Jan. 31, 1951. 

Defendants’ Instruction No. 2. 

The jury is instructed that in order to find that the 
defendant, John C. Tarman, was acting within the scope 
of his employment, it must be proved that at the time and 
place alleged he was furthering the interest of the defend¬ 
ant, The Washington Bell Cab Company, Inc. If you find 
from the evidence that the defendant, John C. Tarman, 
was not acting as an agent on behalf of the defendant, The 
Washington Bell Cab Co., Inc., at the time and place 
alleged, but, on the contrary, was acting in his own interest, 
then your verdict must be for the defendant, The Wash¬ 
ington Bell Cab Company, Inc. 
*#*#•#***# 
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984 Filed Jan. 31, 1951. 

Defendants’ Instruction No. 3. 

The jury is instructed that the plaintiff has alleged an 
assault upon the plaintiff by the defendant, John G. Tar- 
man, and his assault consisted of a blow delivered with 
the fist and the operation of a motor vehicle in such a man¬ 
ner that the wheel ran over the leg of the plaintiff. You 
are instructed that these two acts are inseparable and con¬ 
stitute the basis for the assault and, if you believe from 
the evidence that the motor vehicle was not operated in 
such a manner as would cause the wheel to run over the 
leg of the plaintiff, then you can disregard that portion 
of the evidence as any part of the assault and, therefore, 
the operation of the motor vehicle would not be consid¬ 
ered by you as any part of the alleged assault upon the 
plaintiff. 

*#*###*##|# 

985 Filed Jan. 33, 1951. j 

Defendants’ Instruction No. 4. 

You are instructed that, if the plaintiff refused to pay 
his fare or had insufficient funds with which to pay his 
fare, then he was not entitled to any degree of care as a 
passenger in a common carrier, but, on the contrary, was a 
trespasser entitled to no degree of care, other than that to 
which a trespasser would be entitled. 
********* * 

986 Filed Jan. 31, 1951. 

Defendants’ Instruction No. 5. 

You are instructed that there is no presumption of the 
relationship of principal and agent, but this relationship 
must be proved by the plaintiff by a preponderance of evi¬ 
dence. You are further instructed that there is no presump¬ 
tion of agency by reason of the fact that the motor vehicle 
was registered in the name of The Washington Bell Cab 
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Company, Inc., defendant herein, and, if you believe from 
the evidence that the defendant, John C. Tarman, was the 
owner of the motor vehicle and operating it in his own 
interest and for his own gain and without any control by 
The Washington Bell Cab Company, Inc., then your ver¬ 
dict must be for the defendant, The Washington Bell Cab 
Company, Inc. 

*•***••#*# 

987 Filed Jan. 31, 1951. 

Defendants’ Instruction No. 6. 


You are instructed that the plaintiff has the burden of 
proof to prove by preponderance of evidence that the in¬ 
juries and disabilities allegedly sustained by the plaintiff 
were caused by the defendants and you are further in¬ 
structed that, if you believe from the evidence that the 
only injuries sustained by the plaintiff were those attrib¬ 
utable to the blow from the fist of the defendant, John C. 
Tarman, and that the plaintiff has failed to prove that 
other disabilities and injuries arose from this act, then 
you are instructed, if you should find for the plaintiff, to 
return a verdict for an amount only which you believe 
would compensate him for those injuries inflicted by the 
blow of the fist. 


****•**•#• 

990 Filed Feb. 5, 1951. 

Verdict and Judgment. 


This cause having come on for hearing on the 23rd day 
of January, 1951, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Oscar V. Keele 
Marie K. Bout 
Ralph J. Gaddi 
Edgar W. Pittman 
Joseph F. Howard 
Theodore F. Walter 


Jessie M. Parson 
Margaret M. Becker 
Louise M. Gandy 
Ada T. Vaughn 
Etcille I. Carpenter 
Mary E. Goodwin 
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who, after having been duly sworn to well and truly try the 
issues between Robert E. Southard, plaintiff and John 
Tarman & Washington Bell Cab Co., Inc., defendants, 
and after this cause is heard and given to the jury in 
charge, they upon their oath say this first day of Febru¬ 
ary, 1951, that they find the issues aforesaid in favor of 
the plaintiff (v. deft. No. 1 by direction of the Court) and 
that the money payable to him by the defendant deft. No. 
2 by reason of the premises is the sum of Fifteen Thou¬ 
sand ($15,000.00) Dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of Fifteen Thousand ($15,- 
000.00) Dollars together with costs. 

By direction of 
Justice Schweinhaut 

Harry M. Hull, Clerk, 

By Edward J. Skeens, Assistant Clerk. 

********** 

1025 Filed April 12, 1951. 

Notice of Appeal. 

Notice is hereby given this 12th day of April, 1951, that 
John Tarman and The Washington Bell Cab Company, 
Inc. hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 5 dav of Februarv, 1951 in favor 
of Robert E. Southard against said John Tarman and 
The Washington Bell Cab Co., Inc. I 

McInerney & McCarthy 
By: Wilbert McInerney 
Attorney for 

John Tarman j 

The Washington Bell Cab Co., Inc. 

******** •! * 
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Excerpts from Testimony and Proceedings. 

32 Opening Statement on Behalf of the Plaintiff 
By Mr. Offutt 

Mr. Offutt: May it please Your Honor, and ladies and 
gentlemen of the jury — 

********** 

47 We will show you that these defendants will claim 
in their defense that this Mr. Tarman was not an 

employee or servant or agent of the corporate defendant. 
We will show you, as a matter of fact, that the cab was 
registered in the name of the Bell Company, Inc.; that the 
defendant Tarman worked for and was employed by the 
Bell Company, Incorporated, then, and still is, and was 
acting in their behalf and carrying the color scheme of the 
Bell Cab Company, Inc., at the time, and was under the 
control and supervision of the Bell Cab Company, 

48 Inc. 

Mr. Mclnerney: Now, if Your Honor please, I 
would like to interrupt. The color scheme has nothing to 
do with it. 

The Court: That will have to be determined. 

Mr. Mclnerney: There is nothing in the pre-trial order 
about it. 

The Court: There is nothing in it one way or the other. 
Mr. Offutt: It is the defense — 

The Court: Go ahead. 

********** 

We will show you that he was injured because of the ac¬ 
tions of the defendant Tarman on this occasion and because 
of his negligence and carelessness and — 

Mr. Mclnerney: Your Honor, I dislike to interrupt, but 
negligence and carelessness does not enter into this case 
at all. This is a case of assault. 

The Court: It may be both, actually. 

You say it is not a case of — 

Mr. Offutt: It is, Your Honor; it is both. 

The Court: You sav it is both? 


49 
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Mr. Offutt: It is both. j 

Mr. Mclnemey: It is not that way in the pre-trial order, 
Your Honor. 

Mr. Offutt: It is both. 

* * # * • * * * • ; • 

We will show, it is our position that this driver when he 
drove off in that cab as he did, not intentionally knowing 
the man was under the car—we don’t claim that he inten¬ 
tionally ran over his leg, but carelessly and negligently in 
his effort and hysteria to get away and not have his identity 
known he ran over this man’s leg. And if he had exercised 
the care imposed upon him he would have seen he was in 
that condition under that rear right wheel and would have 
been able to prevent that injury to him. 
»*••***••• 

53 Mr. Mclnerney: While we are up here, I would 
like to make a statement in connection wfith the open¬ 
ing statement of counsel. 

In the bill of complaint which was filed in the case, at 
the end of paragraph 2, the statement is made that (read¬ 
ing) 

“That the defendant, John Tarman, thereupon hurriedly 
jumped in the cab and drove it away negligently and care¬ 
lessly causing said taxicab to run over the right leg of the 
plaintiff.” 

54 Prior to that, in this same paragraph, it goes on 
to allege an assault. 

In the pretrial order, the substance of plaintiff’s case is 
set forth in the first paragraph, wherein it says: 

“Action for damages for personal injury resulting from 
assault and battery upon the plaintiff by the defendant 
John Tarman, and against owner of the cab, Bell Cab Com¬ 
pany, Inc., and Tarman.” 

At the time this case was pretried, Miss Maskey ap¬ 
peared for plaintiff and I took the position with the Court 
that if this would be amended or any changes would be 
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made in the proceeding pretri 3 d, there should be a stipula¬ 
tion within the proceedings that within a reasonable time 
prior to the trial, an amendment would be noted — 

The Court (interposing). What kind of amendment? 
State what? 

Mr. Mclnerney: Any difference in the charge or allega¬ 
tion which would be in issue. Judge Keecli said it wouldn’t 
be necessary, he thought. Here’s where we stand now: 
The basis of the allegation, one, assault and battery and 
according to the opening statement of counsel we are 
going to be faced with the allegation of negligence. It is 
an entirely different cause of action. It requires different 
proof. The pretrial order determines issues. The bill of 
complaint and answer no longer have any consequence in 
the Court. I take the position if counsel goes into 
55 negligence and carelessness, it goes beyond the pre¬ 
trial order. 

The only thing that can be done under the circumstances 
is to withdraw the jury; let this case be remanded to the 
pretrial court for the purpose of establishing the issues 
which the defendants will have to meet, and can come back 
and argue before a jury whether or not defendant is re¬ 
sponsible. 

The Court: The second paragraph I re-read two or three 
times. 

To go back to the complaint, that charges definitely two 
separate causes of action: One, of assault; and two, negli¬ 
gence in running over the man’s foot. 

Mr. Offutt’s opening statement conformed to the foot 
allegation in that respect. 

**##*#*##* 

As I have said, the opening statement conforms to the 
allegations of the complaint. We move then to the pretrial 
memorandum signed by the Court and by counsel. The only 
part of it, two paragraphs, have reference to what we are 
now talking about. The preliminary paragraph states ac¬ 
tion for damages for personal injuries resulting from as- 
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sault and battery upon the plaintiff by the defendant. 

The second paragraph is not applicable. 

56 It just says “assault and battery.” The second 
paragraph has the critical claims and says: (read¬ 
ing) 

“A dispute arose over fare; that the defendant, Tarman, 
struck the plaintiff knocking him down, and then ran the 
vehicle over the leg of the plaintiff, causing injuries.” 

I read those paragraphs together. They can well be as¬ 
sault and battery consisting of striking with the fist and 
running over with the automobile. If you take the first 
paragraph as preliminary; and the second, getting down 
to the meat, you find the language applicable. In the first 
paragraph, that is assault. Then he ran the vehicle over 
the leg of the plaintiff. That could be an allegation 6f as¬ 
sault and negligence, and since it is up to the pretrial Judge 
and counsel to see to it that there is no equivocation in the 
pretrial order, especially in view of the fact that there is 
no ambiguity in the complaint that was filed, which was the 
original notification to the defendants as to what they 
would be called upon to meet, and that complaint was an¬ 
swered by the defendants, I don’t see that defendants are 
at any disadvantage because of this (indicating). It is at 
pretrial when these things are supposed to be settled. The 
pretrial Judge didn’t settle it, so I don’t think I have any 
right to withdraw a juror when that complaint states two 
very distinct, understandable causes of action in which, 
as I say, it notified the defendants what they would 

57 be called upon to meet, and I don’t think it is fair 
to stop this trial now and start it all over again. 

The only reason I could see for doing it is to use it as an 
example of why pretrial Judges should be meticulous in the 
drawing of the pretrial order. That is the only possible 
basis for withdrawing a juror; it is sort of a punishment 
for not doing it right. But it seems to me, after all, it is 
the pretrial Judge—and I don’t know even who signed this 
(indicating). I don’t know who he was, so I am not criti- 


cizing. It is he who is supposed to settle the issues, if any 
are in dispute; and to my mind it is not clear, and it seems 
to me it is the duty of counsel to see to it the trial Judge 
does not have to struggle with it. 

That is my view. 

Mr. Mclnerney: May I be heard, Your Honor? 

• *#•*•#**• 

Mr. Mclnerney: In that connection, what shall or shall 
not go into the pretrial order, each attorney should be 
aware of the facts and the law with respect to his case. 
Now, in the bill of complaint here, in paragraph 2, it al¬ 
leged this assault by fist. Then it went on to say 

58 defendant negligently and carelessly operated a 
motor vehicle over the leg of plaintiff. Therefore, 

when counsel came into this for pretrial, each knew what 
his allegations should be. 

It is entirely possible and it is done very frequently, 
there are probably allegations in the bill of complaint which 
will be abandoned by an attorney when he gets to pretrial. 
The purpose is, if I have interposed half a dozen defenses 
in a case, the pretrial Judge says, “What are those de¬ 
fenses?” and if I can’t support them, they are not put in. 
**««•#••*• 

Now, it has been held under our procedure and practice 
as now established, the bill of complaint and answer do 
not frame the issue; they are framed in the pretrial order. 

The Court: Not framed in the pretrial order, but nar¬ 
rowed by the pretrial order to the actual remaining issues 
that will be in the case. 

Mr. Mclnerney: Defined by the pretrial order. As this 
case came up, we had assault and then negligence and care¬ 
lessness. There is nothing said in the pretrial order with 
respect to negligence or carelessness. Counsel said in his 
opening statement yesterday he expected to show de¬ 
fendant Tarman not intentionally, but negligently and 
carelessly operated this motor vehicle over the leg of 

59 the man. If you do that, assuming what he intends 
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to prove, you have two sharply defined issues, one as 
important as the other. I take the position defendant 
should not be compelled to come into court to defend this 
case without an interpretation or without understanding 
of what was meant at pretrial when it could be stated by 
the attorneys, if they desired to state it. 

The two paragraphs which Your Honor has mentioned 
in the pretrial order and paragraphs indicating assault 
only, there is nothing there to indicate the operation of 
this automobile in a negligent or careless manner. 

• *#**#***• 

In this case, Miss Maskey appeared for plaintiff. Judge 
Keech was the Judge who heard the pretrial. At that time, 
I suggested to him that if this pretrial order was to be 
amended or changed in any way, that I thought there 
should be a stipulation in the pretrial order that the modifi¬ 
cation would be made within a reasonable time to the time 
this case came to trial, and that they— 

♦ #**«**#•• 

60 Now, anticipating this very situation might arise, 
and knowing what counsel had put in the pretrial 

order, T asked the Court in this pretrial hearing expressly 
to set forth a stipulation that if there was to be any change 
whatsoever in connection with the issues that had been 
framed, notice would be given the other side prior to trial. 

Miss Maskey stated she did not understand why the re¬ 
quest was made by me. I said, “I am making the request, 
because I believe this is the type of case and type of pre¬ 
trial order where there will be difficulty framing these is¬ 
sues, some of the issues, at the time of trial.” 

Judge Keech said, “I don’t think it is necessary 

61 to put that stipulation in. We will just let the pre¬ 
trial order go the way it is.” 

The Court: Let me ask you something: One of you 
stated—the first paragraph (indicating)—the bill of com¬ 
plaint stated solely assault and battery. It is in two forms. 
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Starting with the fist, and running over with the automo¬ 
bile. 

Was there any discussion between counsel and the pre¬ 
trial Judge as being patently indicative of abandonment? 

**•#***#*• 

Mr. Mclnerney: No, sir, that was not discussed. 

The Court: Then the pretrial Judge had a chance to 
say to plaintiff, “Are you resting your case solely on as¬ 
sault and battery, or are you still contending for both of 
those issues?” So, not having asked them, there was no 
occasion for him to reply, the answer to that, which seems 
to be the final question. How have you, as defendants, been 
prejudiced by this situation? I mean, in preparing your 
case to meet the allegation of assault and battery, grounded 
on a wilful running over, made preparation to meet what 
would be the same preparation to meet a claim of negli¬ 
gence, the only difference being that in the case of assault 
and battery, distinguished from negligence, the jury would 
be so instructed that he purposely ran over the leg; where¬ 
as in the other situation, the jury would be instructed in the 
regular manner with respect to negligence. But so 
62 far as your preparation to meet the case, it is the 
same. 

Mr. Mclnerney: I don’t agree with Your Honor. 

The Court: I made that as a statement, but actually it 
is a question. 

Mr. Mclnerney: I think if the defendant comes in to 
defend an assault charge, the evidence is different, the in¬ 
struction different, and the law would be different. 

The Court: The proof, however, would be the same? 

Mr. Mclnerney: No; now if it was alleged as a matter 
of assault, if this man used the automobile for the purpose 
of assault, and then he is charged as an assault, then the 
defendant would know what he is defending. In this case, 
the allegation as contained in the pretrial order is assault 
with the fist of one of the defendants who was operating 
the cab. 
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Then we have the immediate question, what is the re¬ 
sponsibility of the other defendant towards that situation? 
Now, this is a situation where the only way the plaintiff 
can recover against the second defendant is to show prin¬ 
cipal and agent, and that the assault was in the scope of 
his employment. I 

The Court: Which an assault would not have been? 

Mr. Mclnemey: Which an assault would not have been. 

Now, if we get into negligence and carelessness, for ex¬ 
ample, it is an entirely different picture than assault, 

63 going into the second phase, when you are invoking 
the financial responsibility act, where they can only 

show registry of the vehicle being a burden on the defend¬ 
ant to over come that which was established by the statute. 

If you analyze the opening statement of counsel, I think 
that would be the very thing on which the issues are framed 
in this case. You would have a double factor—an assault 
by fist together with an assault by automobile. The term 
used in the opening statement of counsel, he did not do it 
intentionally. 

You asked if we would be prejudiced. Assuming we came 
in and there will be an assault charge, an arrested time, 
something intervening, between the assault with his fist 
and the running over by the automobile. There is just as 
much difference in the defense as in two separate incidents. 

The Court: Right. 

Mr. Mclnerney: Then have the plaintiff say, “You are 
not prejudiced.” Once there was a lapse of time, the de¬ 
fendants’ position becomes entirely different. 

The Court: Let me ask you this, which might help us 
to further test the situation: Let’s assume as action for 
assault and battery, and consisting in the wilful running 
over of a man on the sidewalk with an automobile—no fist 
in this—just that. Now, after conclusion of the evidence, 
assume that no case of wilful assault and battery 

64 has been made. 


♦ 


♦ 
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No case of assault and battery has been made, as a matter 
of law, but the proof is sufficient to support a verdict of 
negligence. 

Should the trial Judge let the jury have the case on the 
theory of negligence when the case has been completed and 
tried on the issue of assault and battery? 

Mr. Mclnerney: No. It would be a fatal variance. When 
we have pretrial, we can’t forget the principles of law un¬ 
der the Common Law which can be adapted to a certain 
case. I think what you have pointed out is the perfect 
illustration of it. That is why I am making a motion to 
withdraw a juror and send it back to pretrial to determine 
the different elements we have to meet in this case. 

Mr. Offutt: It is contrary to the Civil Rules of Federal 
Procedure. These rules are flexible in the case you just 
mentioned. It is the very thing we should do. 

Amendments should be allowed freely. It is the exact 
thing Your Honor asked the question about, and the only 
thing the Court should do, if the defendants have been sur¬ 
prised and need to prepare different proof, and should have 
additional opportunity for continuance to present any other 
proof. 

65 The rules expressly say amendments would be 
allowed even after verdict to conform with the ver¬ 
dict of the jury. 

Mr. Mclnerney’s opinion is contrary to the Rules as set 
forth. 

May I say one other thing, since we are doing all this 
talking. I wasn’t there; just Miss Maskey, who writes 
short-hand—fortunately she does. I don’t know whether 
a reporter was there. I know Mr. Mclnerney did not do it 
intentionally, but he has misstated the hearing. T am satis¬ 
fied that Miss Maskey got it right. We happen to have a 
memorandum of how we presented it. 

• ••*•***** 

He avoids this issue by talking about law and the legal 
principles involved. Your Honor asked him about proof. 
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The proof is the same; there will be identical witnesses. 
His statement at the trial, when the Judge asked him the 
direct question, what his position was, whether the cab ran 
over the plaintiff, and said, “I deny the taxicab ran over 
the plaintiff.” 

66 On that issue, there could not be any other proof, 
because it could not be negligence. He didn’t run 

over him. These are two separate acts that can be con¬ 
sidered by the jury. The pretrial Judge put it down, ‘‘re¬ 
sulting from assault and battery. ’ ’ I 

* • * # * # * • • • 

\ 

Mr. Offutt: It states two causes of action, but two dif¬ 
ferent ways. I 

The Court: In the pretrial order? 

Mr. Offutt: You mean it does not state two? Of course 
it does not say “carelessly and negligently.” We don’t 
dictate the — 

The Court (interposing): But you are supposed to sign 
it, and state your position. WTien I was in pretrial, as I 
remember it, you made an amendment and I agreed with 
you. That is the very reason we have pretrial. 

• * * • • • * • • • 

Mr. Offutt: It means we should amend after the ver¬ 
dict? Or it means we should send it back? 

The Court: No. It means whether it hurts the defend¬ 
ants. 

Mr. Offutt: Your Honor asked the very question which 
the first case of any real merit raised—the question 

67 of the new Rules. It is what Your Honor has in 
mind. They should be broadly interpreted. They 

have gotten away from the narrow interpretation. 

* • * * * * • # * • 

68 On the contrary, what Mr. Mclnernev said, he 
wanted to enter into a stipulation, not the issue— 

what was said at the pretrial order would conform to Miss 
Maskey’s notes. The Court did not put it in. He said he 
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could see no reason why. The reason is obvious, because it 
would be putting a stipulation in contrary to the pretrial 
order. 

The Court: I am not going to hear any more argument. 
I am going to deny the motion for a mistrial. I am 

69 going to say to you both, and to every other member 
of this Bar when the subject arises: For my part, 

if the pretrial order does not set forth what the plaintiff 
says in his opening statement and defendant says in his 
opening statement, I am going to bounce it right back to 
the pretrial Judge. 

• ##••#**#• 

The Court: My suggestion is, in a word, that each side 
see to it that the pretrial order sets forth his position, if 
there is any basis for his position. If not, it is the duty of 
the pretrial judge to take that out. He has the right to call 
on vou and sav, “What is vour foundation for this?” Un- 
less the pretrial judge takes it out, it is up to you to see 
that it is in there. 

As I say, I am going to bounce it right back to pretrial. 
It is up to you, in the first place, as plaintiff, to see to it 
that your claims, first, are supported; in brief, how are 
you going to support it by evidence, and second, your posi¬ 
tion is put down in this pretrial order. 

It is up to the defendant, too, on his side, to do the same 
thing. I had trouble when I was last in civil jury, 

70 time and time again. You come into this Court with 
an entirely different situation than in pretrial. I 

don’t believe defendant in this case has been hurt, because 
his preparation as to facts has to be the same in any case. 
• **«*##•#*• 

76 Mr. Offutt: I will call the corporate defendant, 
Mr. Brill. 


Whereupon, 
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Leroy Brill, 

a witness produced on behalf of plaintiff, having been first 
duly sworn, was examined and testified as follows: 

Direct examination 

* • * # * # * * * # 

77 Q. Are you connected with the Bell Cab Corpora¬ 
tion, defendant in this case? A. I am connected 

with the Bell Cab Company. 

Q. Isn’t it incorporated? A. Yes. 

Q. Is that the name of it, Bell Cab Company, Inc.? A. 
No. 

Q. What is the name? A. The Washington Bell Cab 
Company, Inc. 

Q. Is that the same company that is in this case we are 
now trying, which is named Bell Cab Company, Inc.? A. 
I haven’t seen the pleading. How do you say it, sir? 

The Court: Bell Cab, Inc., 1317 L Street, Northwest. 
The Witness: I am not connected with that company. 
By Mr. Ofifutt: 

Q. You are not here representing that defendant? A. I 
don’t think so. 

Q. Did you hear Mr. Mclnerney say Bell Cab Company, 
Inc., 1317 L Street, Northwest; did you hear Mr. Mclnerney 
identify you when this jury was impaneled as represent¬ 
ing the Bell Cab Company, Inc., in this case? A. 

78 No. That corporation has not been active since 1937. 

Q. You are familiar with the answer to this suit 
in which we are now on trial in this court? A. No. j 
Q. You have not seen that answer? A. No. 

Q. You are a member of the bar? A. Iam. 

Q. How long have you been such member of the bar? 
A. Since 1937. 

Q. Your offices are located on L Street? A. Yes. 

The Court: W T hat do you mean when you say you are 
not representing it as an officer of the Washington Bell 
Cab Company, Inc., which conducts the Bell Cab Company 
at 1317 L Street, Northwest? 
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The Witness: I mean to say this corporation, since 1937, 
has been the Washington Bell Cab Company, Inc., and those 
records are on file with the Public Utilities Commission. 
The Court: All right. 

• ****•**•# 

Q. Well, so that it is The Washington Bell Cab Com¬ 
pany, Inc., trading as— A. (interposing) Bell Cab Com¬ 
pany. 

Q. You are familiar with the listing in the tele- 

79 phone directory? A. I haven’t particularly noticed 
it. I imagine it is Bell Cab Company. That is what 

we trade as. 

Q. Doesn’t it say Bell Cab Company, Inc.? A. I don’t 
know. 

Q. You don’t know? A. No. 

Q. Do you have any records with you showing the regis¬ 
tration card drawn to you for 1948 that was on the Bell 
Cab No. 208, which bore tag D.C. 21-365? A. No. 

Q. Do you know where it is? A. No. 

Q. Do you know who has those records ? 

Mr. Mclnerney (interposing): I think 1 have it. 

***•*••*#* 

Q. Who— A. (interposing) I was not asked for any 
particular records. 

Q. Didn’t you come down to represent the defendant? 
A. I did. 

80 Q. By the way, this cab that I am asking about, 
doesn’t it have Bell Cab Company on it? A. It did. 

The Court: On January 27,1948? 

The Witness: Yes, it had Bell Cab Company on the side. 

********** 

Q. What is your office in the Washington Bell Cab Com¬ 
pany, Inc.? A. President. 

Q. Showing you now this card, do you recognize it as the 
registration card? A. Yes. 
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Q. Registration No. 208, which bore tag 21-365; 1948 
tags, on January 27. A. I see someone has written ‘*208.” 
I would assume that is the Bell Cab. 

Q. Do you know where the tags for that car are? A. 
No, I don’t. It was sold some months ago. It was registered 
in that name at the time of the accident. 

Q. In that name? A. Right. 

Q. And carried this registration card? A. Right; 


• • * # * * * * *!# 


81 Mr Offutt: I wish to offer that in evidence, Your 
Honor. Is there any objection? 

Mr. Mclnerney: No. 

Mr. Offutt: Does Your Honor wish to see it? 

The Court: No. Just read it to the jury. 

Mr. Offutt: This has on the front of it District of Colum¬ 
bia registration certificate. It says “This certificate must 
be with the vehicle when in operation, but does not permit 
operating a vehicle.” 

It is stamped “Paid” on the back. It has the trade name, 
serial number. 

On that it has “Plymouth,” 11,189,968. There is 3004 
over. that. 

It has a date, heading, and addresses 1941 to 1947. 

Under that it has 50254. Title No. S-Taxi, and that is 
the title number, isn’t it (addressing the witness)? 

The Witness: I think so. 

Mr. Offutt: On the end it says Taxicab No. 16547. On 
the back it says No., section 29 — 

This is stamped out, do you know what was there? 

The Witness: Disposes of his vehicle. i 

Mr. Offutt: Then two stamps, September 24, 1947 and 
another stamp 29-47. I don’t know what that is. Maybe 
you can help me with that. 

Is that 1895? 

82 The Witness: It seems to be. 


Mr. Offutt: Over here, $14.86. 

The Court: Are you through with that, Mr. Offutt 



The Offutt: Yes. 

The Witness: Yes. 

The Court: It will be received. 

#*•*•*#*#* 

Q. Do you have any written contract of employment as 
of January 27,1948? A. WTiat date? 

Q. January 27, 1948, of the defendant, John Tarman, in 
this case? A. No. 

Q. Do you have any written agreement of any kind relat¬ 
ing to his connection or lack of connection with the Wash¬ 
ington Bell Cab Company, Inc.? A. No, sir. 

Q. Does the Washington Bell Cab Company, Inc., have 
any "written agreement or contract with anyone who rep¬ 
resents the Washington Bell Cab Company, Inc.? 

Mr. Mclnerney: I object. 

• ••*•#«••• 

83 The Court: With anyone? 

Mr. Offutt: Right. As of January 27, 1948. 

The Court: I don’t quite see the relevancy. 

• «##•••••• 

Q. Did you, in January 1948, the 27th, have any written 
contract with all or any of the operators of Bell Cab? A. 
Yes. 

Q. Anyone relating to John Tarman as of that date? A. 
No. 

Q. Could John Tarman, as of that date, take the taxi he 
was then operating, No. 208, and change the color scheme 
without the consent of your company? A. Yes, he could. 
Q. He could as of January 27,1948? A. Yes. 

Q. On cab 208? A. Yes. 

Q. What office did you have on January 27, 1948? A. I 
wasn’t connected with the Bell Cab Company as of that 
date. I have been there since January 1. 

Q. You were not? 
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84 The Court: He started to say when you became 
connected with the Bell Cab Company. 

The Witness: December 1, 1948. Of course, I repre¬ 
sented them, and was familiar with some of the affairs as 
an attorney. j 

• •••*•*••* 

Q. Since you became connected with the Bell Cab Com¬ 
pany, I believe you said December 1948? A. Right. 

Q. The knowledge you obtained, familiarity with the 
company’s activities, tell us in whom the title was on that 
date. A. I think it is still in the company’s possession. 

Q. And at that time you became connected with the com¬ 
pany, in December 1948 ? A. I believe so. 

85 Q. Do you know of your own personal knowledge 
when it became registered in anybody else’s name? 

A. Between three and six months ago when Mr. Tarman 
sold the car. 

Q. In whose name was it registered at that time? A. 
Washington Bell Cab. He sold it without consent. 

Q. Who assigned it, transferred it to the purchaser; was 
it the Washington Bell Cab Company? A. Yes. 

Q. So that when title transferred to the purchaser of 
the car, it was signed by Washington Bell Cab Company? 
A. No, that is not right. W"e assigned the title to Mr. Tar- 
man, knowing he was going to sell the car, as he had a right 
to do. ; 

Q. Did you assign the name of the car to the new owner? 
A. I don’t know whether I did or not. It was signed by 
an officer of the corporation. 

Q. Did Mr. Tarman sign the title? A. I don’t know. 
We signed the title certificate, assigning the car to Mr. 
Tarman. 

Q. In December 1948? A. Three to six months ago. 
The Court: He then in turn sold it? 

The Witness: As a matter of fact, we gave the 

86 automobile to Mr. Tarman. 





Mr. Offutt: We haven’t asked you anything else. 

The Witness: I know that. 

87 Q. And to your knowledge he did not make any 
report to anybody until 1948, December, after you 

came to the company ? A. To my knowledge. 

The Court: That is susceptible to interpretations. Do 
you know whether or not he did? 

The Witness: Yes, sir. I have been told he did shortly 
after or at the time of the accident. That is hearsay. 

• ••••*•••• 

88 Cross Examination 

By Mr. Mclnerney: 

Q. When was the Washington Bell Cab Company, Inc., 
formed as a corporation? A. February 1937. 

Q. Was there ever such a corporation as Washington 
Bell Cab Company, Inc? A. Yes. 

89 Q. Did there come a time when the Bell Cab Com¬ 
pany, Inc., assets were transferred? A. Yes. 

Q. WTien was that? A. I don’t know the date. I know 
it was incorporated either in 1943 or 1944, when it trans¬ 
ferred those assets to a partner, Leon Brill, Jr., who was 
mv father. 

Q. On January 27, 1948, what were the assets, if any, of 
the Bell Cab Company, Inc.? A. None that I know of. 

The Witness: I repeat, none. It may have had a few 
accounts receivable, but as far as 1 know, that is all. 

Bv Mr. Mclnernev: 

y y 

Q. Does the Washington Bell Cab Company, Ine., have 
any particular color design which it uses? 

The Court: As of that time? 
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Mr. Mclnerney: Yes. 

The Witness: Yes. 

_ j 

90 Q. What are they? A. Blue and gray, you see on 
the streets. We think it the most attractive in town. 

And I think the address and phone are on the cabs. 

Q. Who was the owner to the rights of that color scheme, 
and this notation, Bell Cab Company, on January 27; 1948? 
• ••••*••* • 

A. The Washington Bell Cab Company, Inc. 

Q. The Bell Cab Company, then, had no ownership or 
rights to any of the colors mentioned and property interest 
in this taxicab? A. No. 

• # * * * • • * • * 

Redirect Examination 
Bv Mr. Offutt: 

Q. I will ask you this: I understand that your Washing¬ 
ton Bell Cab Company took over the assets of the 

91 Bell Cab Company? A. No. 

Q. You know that it is true, or are you assuming? 
A. No, I have knowledge. I 

Q. Were you connected with the company at that time? 
A. No. i 

• * • • • • • • • j • 

92 Mr. Mclnerney: At this time, I want to make a 
motion for a directed verdict on the ground it has 

been shown by plaintiff that the corporation named de¬ 
fendant in this suit was not in assets, a going operation 
at the time of the occurrence of this accident. The color 
scheme, design, everything was in the Washington Bell 
Cab Company, Inc., a different corporation, and there is 
a fatal variance between the two. 

Mr. Offutt: I claim surprise at this time. Here is a man 
introduced to the Court and jury as representing the Bell 
Cab Company, as a representative of that corporation. He 






certainly never had any connection with the Bell Cab Com¬ 
pany. 

The Court: I am going to deny the motion at this time. 

Mr. Offutt: Mav I have leave to amend, and have it 

7 

changed to The Washington Bell Cab Company, Incorpo¬ 
rated, trading as the Bell Cab Company? 

The Court: I will pass on that at the close of plaintiff’s 
case. 

Mr. Offutt: I claim at this time not only new but a trick 
defense is being offered. In the pretrial order, the last 
three lines, the last paragraph on the first page, it reads: 

“Defendant Bell Cab denies ownership of cab or that 
Defendant Tarman was agent or employee and claims that 
while the cab was registered in the name of company, 
93 actually ownership was in the name of the defend¬ 
ant John Tarman.” 

That indicates it was in the name of the Bell Cab Com¬ 
pany, Incorporated, this defendant. Now he shows Wash¬ 
ington Bell Cab Company, Incorporated. It places plain¬ 
tiff in the position where it is not a proper defense. I move 
that the testimony of this witness here be stricken, and 
that I be allowed to amend. This clearly shows Bell Cab 
Company was a defendant, and the answer clearly shows 
that the cab was registered in their name by actual own¬ 
ership in the defendant. The Financial Responsibility Act 
says the Cab Company shall be deemed to be the actual 
owner. They can’t come out now and say they are not the 
owner, because of some contract between them. 

The Court: I will pass upon it at the conclusion of your 
case. 

***#*###•# 

Robert E. Southard, 

the plaintiff, took the stand in his own behalf, and having 
been first duly sworn, was examined and testified as fol¬ 
lows : 
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Direct Examination 
By Mr. Offutt: 

• * * • # * # • • • 

94 Q. Where do you reside ? A. 905 B Street, North¬ 
east. 

* * * * * * # * • • 

Q. Were you living at 905 B Street, Northeast, on Janu- 
ayry 27,1948 ? A. I was. 

Q. Where were you employed at that time? A. At the 
Annapolis Hotel. 

Q. What was the nature of your employment? A. Fur¬ 
niture refinisher. j 

* * * * * * * • • • 

95 Q. How long had you been working there? A. 
About a month. 

Q. Was that a permanent or temporary position? A. 
Permanent. ! 

Q. WTiat salary did you receive? A. $44 a week.! 

Q. How long had you been doing that kind of work? 
A. Since 1938. 

• * * * * * * m • • 

Q. Coming back to this date, January 27, 1948, did you 
work on that day? A. Yes. 

Q. What were your hours of employment? A. 

96 From eight to four-thirty. 

• * * # * • * • • • 

Q. When you worked as an employee of the Annapolis 
Hotel, what did you do wfith respect to your cloth- 

97 ing? A. I changed clothes at night. 

* # * * * * * # • • 

Q. In other words, you had your working clothes and 
you changed when you went home ? A. Right. 

* * * * * * # * • | • 



Q. Now, what time did you get off that day? A. Four- 
thirty, about. I don’t know just what time. 

• ••***•••* 

Q. What did you do after you got off? A. That 

98 day? 

Q. That is right. A. I talked with the co-worker 
I worked with for a while. 1 went to the basement and 
punched the clock. Came upstairs and came out the 12th 
Street entrance. 

Q. At what time? A. At 25 of 5. 

Q. Then what did you do? A. I walked around from 
the entrance around to the front of the hotel and hoped to 
get a cab. 

Q. Did you right away ? A. No. 

Q. Tell what happened with respect to getting a cab. 
A. I don’t know, but it seemed quite a while. 

Q. Give your best estimate. A. Maybe 5 or 10 minutes. 
Q. Did there come a time when vou did obtain a cab? 
A. Yes. 

Q. What kind of a cab? A. A Bell cab. 

Q. In front of the hotel? A. Just a little past the main 
entrance. 

Q. Which direction was the Bell cab going when you got 
it there, east or west? A. East. 

Q. And did you know the cab driver at all before 

99 that time? A. No. 

Q. What part of the cab did you get in? A. In 
the front seat. 

Q. Was anyone else in the cab at that time? A. No. 

Q. Was there any particular reason for your getting 
in the front seat? 

• ***•#••#* 

Q. When you got in the cab, what direction did you give 
the driver? A. 905 B Street, Northeast. 

Q. Tell us what happened then. A. We went on home, 
and when I arrived in front of my place, I felt in my pockets 
for the fare, and I only had 16 or 17 cents. I went all 


through my clothes. I told him I would have to go in the 
house and get the money. 

He answered in a mean tone and said, “You are trying 
to run out on me.” 

Q. What did you say? A. I said, “No, I am not. 

100 I live there. I even have a small shop down by 4th 
and Massachusetts Avenue. 

• • * * # « • • • i • 

Q. What was his demeanor? A. He had a mean atti¬ 
tude. He had a mean disposition. 

Q. Did he use any profanity while you were there? i A. I 
don’t remember whether he did or not. 

Q. You said you had 17 or 18 cents. A. 16 or 17 cents. 

• * * • * • • • * j * 

101 Q. What happened then ? A. I was going into the 
house to get the money for him. He said, “You are 

nothing but a deadbeat.” 

I just put my foot out, and the last thing I remember w T as 
until I got into the hospital. 

• * * * * # # • * : • 

Q. Where was the driver at that time when you started 
to open the door and started to get out? A. Sitting on the 
front seat. 

Q. Do you remember any other conversation at all? A. 
No. 

Q. What was the condition of traffic that day? A. It 
was light. 

Q. What was the condition of the weather? A. There 
was snow on the ground. 

Q. Your house, by the way, is No. 905? A. Yes. 

Q. Is that the third house from the corner at 9th 

102 and B—903 and 905 ? A. Right. 

Q. Who lives in 901 ? A. Mr. Frye. 

Q. Is that the officer you identified in the case? A. Yes. 
Q. Who else? A. Mrs. Boettler, who lives in 903. 
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Q. How long have you lived at that address? A. Be¬ 
tween three and a half and four years. 

********** 

104 Q. What was the condition of the snow when you 
got home that day? A. It was banked up on the 

side. 

Q. Was there any pathway from the street where the 
taxicab stopped, going to the sidewalk, or was it all just 
snow without any pathway shoveled out? A. I can’t re¬ 
member for sure. 

Q. Can you remember or tell us where the taxicab 
stopped? A. Not for sure, no. 

********** 

125 Doctor James Wilson Braden, 

called as a witness on behalf of the plaintiff, and 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Offutt: 

##*#**•*** 

126 Q. You are a practicing physician in the District 
of Columbia? A. Yes, sir. 

********** 

Mr. Mclnerney (interposing): We will stipulate to the 
doctor’s qualifications. 

********** 

168 Whereupon, 

Robert E. Southard, 

the plaintiff, resumed the witness chair for further direct 
examination. 

****•**••• 

202 Whereupon, 
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Leo A. Dobryzyn, 

produced as a witness on behalf of the plaintiff, and having 
been first duly sworn, was examined and testified as fol¬ 
lows : | 

Direct Examination i 

• # * * * * • * *;* 

203 Q. What is your occupation? A. I am a member 
of the Metropolitan Police Force. 

Q. On January 2, 1948, were you connected with that 
department? A. Yes. 

Q. What precinct? A. No. 9. 
#**###***:* 

Q. Have you brought the incidental records with respect 
to Robert E. Southard, who was carried to the Casualty 
Hospital? A. Yes, I have. 

Q. Is that part of the official records from No. 9 Pre¬ 
cinct? A. It is. 

* * * * • * * # # * 

205 Mr. OfFutt: We can read it. i 

The Court: Read it now. I 

Mr. Offutt (reading): 11-4:58; Precinct No. 9. 

The location, 9th and B Streets. i 

Nature of complaint, injured knee. 

Name, Robert E. Southard. 

Address, 905 3 Street, Northeast. 

Received by Private Leo A. Dobryzyn. 

Then 5:20 p.m. 

1-27-48. The paper is signed Leo A. Dobryzyn and F. L. 
Reinhardt. 

206 Admitted to hospital with fractured leg. 
Admission, C.B.S.—1-1-27, G.F.C. 

It is signed Leo A. Dobryzyn, No. 9. 

It is then followed by a report, reading: 

“In all criminal cases to be submitted to the Central 
Record within 24 hours. ’ ’ 
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The next page says “Miscellaneous supplemental report.” 
Metropolitan Police, Washington, D. C., 11-452; 9-48, 
8 - 12 . 

Then the name, what is the name ? 

The Witness: Precinct officer. 

Mr. OfFutt: The injured man is Robert Southard, 905 
B Street, Northeast. 

Then there is “additional details.’’ 

“About 5:20 p.m., January 27, 1948, Robert E. Southard, 
while in an altercation with an unknown white man was 
knocked to the sidewalk and removed in a passing taxi¬ 
cab, driven by Robert Carpenter and John James.” That 
is all. 

• ••••#•••• 

Cross Examination 

By Mr. Mclnerney: 

********** 

207 Q. The information contained on that record is 
the information made available to the Police Depart¬ 
ment after this incident happened? A. Correct. 

Q. Therefore, the Police Department received the in¬ 
formation that this altercation happened in front of 901 
B Street, Northeast? A. Correct. 

• ••###*«•* 

Q. Isn’t it a further fact that the information received 
by you which was made a part of this official report was 
that Mr. Southard was knocked to the sidewalk? 

208 A. Correct. 

Q. You had the names of three witnesses on here 
/indicating): Robert Carpenter, John James, and Allen 
Frye. 

Do you have any independent recollection of interviewing 
them before the report was made up? 

**•**#••*• 







So 

j 

The Witness: The customary practice is to interview 
the witnesses on the scene before the report is made. 

• * • * • * * • • j • 

Q. And, therefore, in accordance with the customary 
practice, the information in this report was secured from 
the witnesses? 

• • # # * * * • 

209 The Witness: He is asking in accordance with 

the customary practice. It is. 

• •*••*•••• 

218 Whereupon, 

Robert E. Southard, 

the plaintiff, was recalled to the witness stand, and having 
been previously sworn, was examined and testified further 
as follows: i 

• # * * * * * * • • 

241 Q. When you would leave your place of employ¬ 
ment, was it your custom always to take a taxi? 

A. No. 

Q. You would go home on a streetcar? A. Yes. 

Q. Now what streetcar would you take? A. The Lincoln 
Park. 

Q. Where would you get that streetcar? A. At 12th 
and F. 

Q. And that was the car which would take you over home? 
A. Yes. 

Q. You would walk down to F Street in order to get 
that car; right ? A. Yes. 

Q. You did not this time, did you? A. No. 

Q. What occasioned you on this particular date to take 
a taxicab rather than a streetcar? A. May I explain 

242 in detail? i 

Q. Yes. A. My daughter was here from Delaware 
to buy a wedding gown. She was out in Silver Spring at 
my brother’s. I was to go out there that night. I wanted 
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to get home to meet my wife to go to see my daughter in 
Silver Spring. 

Q. You were pretty much in a hurry to keep that engage¬ 
ment? A. Yes. 

Q. You thought when you entered the cab to get home 
as quickly as possible? A. Yes. 

Q. Wouldn’t it be the normal thing to do to get into the 
rear seat of the taxicab ? 

***••*#•*# 

The Witness: It was always my habit to get in the front 
seat. If he wanted to pick anybody else up, he could do it. 
I knew I could get home quicker in a cab. 

**##**#*#* 

Q. The front seat would have to be on a route to—I 
mean, the taxicab would have to be on a route to 905 B 
Street? 

Q. It wasn’t vour thought he could deviate from 
243 that course and pick someone else up? • A. No. It 
was a straight course. 

Q. When you left the Annapolis Hotel, I understand you 
came out on H Street to get the taxicab? A. Yes. 

Q. Did vou bv anv chance look for a taxicab at the Grev- 
hound Bus Terminal ? A. I knew it was closer to the hotel 
and I could get one quicker than at the Greyhound Ter¬ 
minal. 

Q. What route did he take to get to your home? A. He 
drove around the Greyhound, over H Street, passed the 
Union Station; on out Massachusetts, around Stanton 
School to B, and up B Street. 

Q. Did he make any stops? A. For the light. 

Q. Did he make anv other stops, to solicit passengers? 
A. No. 

Q. You thought he should pick up other passengers; cor¬ 
rect? A. I thought he wanted to make all the money he 
could. 
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Q. All the money he could when you got in the cab? 
A. Yes. i 

Q. Was it your intention he should carry you for noth¬ 
ing? A. No, to pay him my share; my part. ; 

244 Q. How were you to get from your home at 905 
B Street to Silver Spring? A. In a cab. 

Q. What money were you to use ? A. The money I had 
home. 

Q. How do you usually carry your money? A. In my 
pocketbook. 

Q. When you carry a small amount? A. Just in! my 
pocket. 

Q. Your change? A. Yes. It might be a different pock¬ 
etbook. I have money right now in different pockets. I 
could show you if you want me to. 

Q. On this particular occasion, you were carrying money 
in what pocket? A. I don’t know what pocket. 

Q. Right hand side or left hand side, customarily? A. 
Either. Tn my pants pocket or coat pocket. I didn’t have 
any particular pocket. 

Q. At the time you left the Annapolis Hotel, now you 
think you left this money in your work clothes? A. Yes. 
Q. When you changed for work, do you transfer it from 
each pocket or just one? A. No. Sometimes I lay 

245 it on something when I transfer it, on the dresser, 
or whatever is handy. Sometimes I do that. Some¬ 
times I take it out of one pocket and put it in another. 
Maybe I take it out of my work pants afterwards. 

Q. How long have you been following that habit? j A. 
Ever since I have been at work at these places where I 
have to change clothes. ; 

Q. Is there any reason why you didn’t follow that habit 
on this evening? A. I guess it was because of overwork 
—I was in such a hurrv to get home to meet mv wife to 
go to see my daughter. 

Q. Did you have any conversation with the taxi driver 
when you took the seat in the cab until you got home? A. 
I don’t know. 
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Q. You told him you had a shop? A. After I arrived 
there. 

Q. Did you tell him you knew him down at Lorton? A. 
What? 

Q. Did you tell him you knew him down at Lorton? A. 
I have never been to Lorton. 

Q. Can you tell us any other incident or thing in con¬ 
nection with the trip over to 905 B Street? A. Not that 
I know of. 

Q. After you got to 905, did you have a conversation 
with him; you did, didn’t you? A. Only about the 

246 the money I had in my pocket, the fare. 

Q. Only after you reached in your pocket and 
found you didn’t have the fare? A. Right. 

Q. What fare did you owe him? A. 50 cents, and gen¬ 
erally a tip. 

Q. You were a taxi driver once yourself? A. Yes. 

Q. When did you stop driving a cab? A. In 1938. 

Q. How long did this conversation take after the taxi 
had come to a stop? A. Not long. Of course, I looked 
through my pockets for money, but T don’t know how long 
it took. 

Q. Did you have any conversation with him while you 
were looking through your pockets? A. No. 

Q. Did you ever tell him you did not have the money? 
A. After I searched through my pockets and saw T did 
not have the change. 

Q. Are you familiar with the physical properties of 901, 
903, and 905 B Street ? A. To a certain degree. 

Q. Which house is on the corner of Ninth and B? A. 
Mr. Frye did live there. He lived in the largest 

247 house. He has moved since. 

Q. He has a large porch on his house? A. Yes. 
Q. There is a large porch at 903? A. Yes. 

Q. There is none on 905? A. Just a stone, a little porch, 
before you go in the door. 

Q. At 903 and 905 the steps are very close together, 
aren’t they? A. 903 and 905? No, they are separate. 
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Q. By how much distance? A. (Witness hesitating) 

Q. Is there some distance between? A. Yes. 

Q. When the cab came to a stop on B Street, Northeast, 
where was it with respect to each of those entrances, 901, 
903, and 905? A. I can’t remember. I tried to remember 
before, but I can’t remember. 

Q. At that time you did not have any impairment of 
your thinking processes? A. At which time? 

Q. This was before the assault; your mental sense was 
quite acute before that? A. Yes. 

248 Q. In front of which did he stop? A. I just 
answered a while ago I didn’t know. 

Q. Did you tell the driver you wanted to go in the house 
to get the money to pay the fare? A. I did. 

Q. Did you look out of the cab to see where your house 
would be with reference to the cab? A. No, I don’t 
remember. 

* * * * * * * * • • 

Q. You do remember he called you a deadbeat? A. Yes. 
Q. Do you remember anything else he said? A. Yes. 
Q. Do you remember anything else you said in front 
of the house? 

* # # * * # * * * • 

Q. Did you have any conversation with the driver 

249 of the taxicab in front of your house either in or out 
of the taxi? A. After I went through my pockets, 

I told him I did not have enough money; I had to go in 
to get it. He said, “You are trying to run out on me,” 

I said, “No, I am not either.” I started to turn to the 
door— 

* * * * * # • * • • 

The Witness: Turned to the door. Pushed down on the 
handle. Pushed my foot out, and the very words you 
addressed to the jury, with the other that came to me in the 
night. That was one reason that kept me awake all night. 

I won’t express it like you did. He said son of a female 
dog. “You’re nothing but a deadbeat.” 


40 

The Court: You mean he called you a son-of-a-bitch? 
The Witness: Yes. 

The Court: And a “deadbeat”? 

The Witness: Yes. 

The Court: As you were trying to get out of the 
cab? 

250 The Witness: Yes. 

Q. How far from the curb was the taxi when it 

251 stopped and you started to get out? A. I don’t 
remember. 

Q. Now, as you opened the door, did you look out to 
see what was down below the door? A. I don’t remember 
that. 

Q. Do you remember whether there was snow on the 
ground? A. I remember there was snow on the ground. 

Q. Do you remember whether or not it was piled • up 
along the curb? A. Yes. 

Q. Did you notice that as you started to get out of 
the cab? A. I don’t know whether I noticed it 

252 or not. 

• ••••••••• 

Q. The door opened towards the front of the car or 
towards the back of the car? A. I don’t remember that 
now. 

Q. It is your testimony, is it not, Mr. Southard, that 
something happened that caused you to lose'your memory 
at that time: correct? A. I said I didn’t remember any¬ 
thing after I started to open the door until I saw my wife 
sitting by me at the hospital. 

Q. Have you any recollection of being struck by 

253 the taxi driver? A. Myself. 

Q. Yes. A. No. 

Q. While you were sitting in the taxicab and when you 
turned and opened the door, were you in complete posses- 




sion of your senses—eyesight, hearing, and so forth? A. 
Yes, when I put my foot out; but for some reason or other 
I am not able to remember anything but that until I saw 
my wife in the hospital. 

Q. As you put your foot out you were perfectly normal? 
The Court: He said yes. 

*••***•*•* 

Q. Where was the taxi at that time? A. I was sitting 
in the front seat. 

Q. Did you receive any laceration of the mouth? A. 
My lips were cut, and also my mouth was cut inside. I 
didn’t know r this until after I was in the hospital. The next 
day, I think it was, I knew my mouth was cut inside, and 
my face swollen. 

Q. The left side of your face towards the front; 
254 right? A. Yes. 

Q. Did you receive any other injuries in or about 
your head ? A. I don’t know T w T hat injuries I received from 
this incident. I had cut lips, cuts inside my mouth, and 
my face swollen up. That is all I know about it. 

Q. Did you at any time see the taxi driver attempting 
or pretending as though he w'as going to strike you? A. 
No. 

Q. Was there anything to prevent your seeing him while 
you w r ere in the taxicab? A. While I was in there? 

Q. Yes. A. No. While I was inside he could have struck 
me if he w r anted to. 

Q. Did he? A. No, not unless when I started to get out. 
Q. Were you struck when you got out? A. I don’t know 
when I was struck. 

Q. You have no recollection of ever being struck? A. 
No. 

• • • * # • • • • • 

Q. Isn’t it a fact you told one of the employees 
260 of the Casualty Hospital that you were unable to 
get up by yourself after this altercation, and that 


you were unable to support your weight upon your right 
leg when assisted to stand alone ? 

• #•••*•••• 

A. Not to my knowledge, I didn’t. 

Q. You have no independent recollection, according to 
your testimony, of what happened to you after you opened 
the door of the cab until you saw Mrs. Southard in 

261 Casualty Hospital; is that correct? A. Mrs. South¬ 
ard? 

Q. That is correct, isn’t it? A. Yes. 

Q. Your counsel, in his opening statement to the jury, 
stated on your behalf in this case it would be proven that 
the wheel of the taxicab ran over your leg; did you hear 
him make that statement? A. What was that again? 

Q. Your attorney, Mr. Offutt, made the statement, in the 
opening statement to the jury on your behalf in this case, 
that it would be proven that the wheel of the taxicab ran 
over your leg. I asked you if you heard him make that 
statement. A. Yes. 

Q. You heard him make that statement? A. Yes. 

Q. Did you know he was going to make that statement? 
A. No. 

Q. When he said that, it was the first time you had any 
knowledge that that claim was going to be made on your 
behalf, that the wheel of the taxicab ran over your leg? 

Mr. Offutt: I object. He has not said he ever knew it. 

The Court: I overrule the objection. He is bound to have 
known it sometime prior to trial. 

262 Mr. Offutt: Why? 

The Court: All right. Maybe not. Ask him if he 
learned it before trial; if so, when ? 
*••••••#•# 

Q. Did you, prior to this trial, over learn from any 
source a claim would be made on your behalf that the wheel 
of the taxicab ran over your leg? A. I heard that a claim 
was going to be made that it run over my leg, but I don’t 
know when it was. 
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Q. Do you have any recollection at all, anywhere, where 
you heard that? 

Mr. Offutt: I object to further interrogation. i 

* * * * * * * * • • 

The Court: 1 think it is proper interrogation, and I over¬ 
rule the objection. j 

The question now pending is whether or not you can fix 
the time when you first learned that a claim was going 
to be made on your behalf. 

The Witness: When they brought my clothes to me in 
the hospital, they were marked on the pants and the way 
they were talking I thought the wheel ran over me. 

Q. Who was talking? A. My wife and I. 

Q. You believed the wheel ran over your leg while 
263 you were in the hospital, immediately after the acci¬ 
dent? 

Mr. Offutt: I object. He didn’t say he knew it. In order 
to repeat the answer of the witness, what he said, it must 
be repeated correctly. 

The Court: Tell us again when it was, in the hospital, 
that you were told, as I gathered, by your wife, that the 
cab ran over your leg? 

The Witness: She didn’t say it ran over my leg. The 
nurse brought my clothes to me when I was to come home 
the first time from the hospital, there was marks on my 
pants and we discussed probably whether the wheel ran 
over me. 

• • • * * * m • *|* 

Q. Other than this conversation between you and your 
wife as to what was on your pants, did you ever receive any 
other information indicating the wheel might have run 
over your leg? 

The Court: From anybody? 

The Witness: Yes, a Mr. Hartley. 

By Mr. McTnernev: 

Q. Hartley, H-a-r-t-l-e-y, or Harper, H-a-r-p-e-r? A. 
Harper. I was going by his house, oh, a long time ago, 
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264 after the accident, and I had just spoke to him 
when I saw him. I think my wife was with me. He 

said he saw the whole thing and “the wheel ran right over 
your leg.” 

He said he was sitting on the porch and he could see 
right down where it was. He said he saw the whole thing. 
Q. What year ? A. I believe it was last year. 

Q. Would it refresh your recollection if I said it was 
1950? A. I am not sure. 

Q. Sometime after the accident? A. A long time ago. 
Q. You have already filed suit in this case? A. Yes. 

Q. When you filed suit in this case, did you, at that time, 
intend to claim the wheel of the taxicab ran over your leg? 

Mr. Offutt: 1 object. That is up to his lawyer. What I 
did, if he hired a lawyer—no arrest— 
##•**•#### 

I overrule it. Answer that. 

The Witness: Could I have the question ? 

• ••*#•#••• 

The Witness: I told Mr. Alexander to do w’hat- 

265 ever he thought should be done. 

Q. You told Mr. Alexander? A. Yes, my wife did most 
of the talking. I don’t know’ what she said. 

Mr. Mclnernev: That is all, I believe. 

Redirect Examination 

By Mr. Offutt: 

Q. Now t , the nurse brought your clothes, and you observed 
the mark on the trousers and had this conversation with 
your w r ife relative to the taxi running over your leg; did 
you convey that knowledge to Mr. Alexander? A. Some¬ 
time later, yes, I think I did. 

• ••#•••••• 

Q. When this man Harper told you he had seen 
267 the wheel of the taxi run over your leg on January 
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27, 1948, did you know his name at that time? A. No, I 
didn’t. 

Q. Did you give, after obtaining that information, the 
information to anybody? A. My wife took his name. 

Q. Do you know who the name was given to when you 
obtained the name? A. Mr. Alexander, I guess. 

Q. And where does he live with respect to your house? 
A. Right next to the alley. Maybe I can count them up. 
Mr. Mclnerney: We will stipulate it is 919. 

The Court: All right. 

268 Whereupon, 

Doctor 0. Anderson Engh 

was produced as a witness on behalf of the plaintiff, and 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 


By Mr. Offutt: 

* * # * * 


# • 




Q. Doctor, you are now a practicing physician and 
269 have been for how long? 

Mr. Mclnerney: We waive the doctor’s qualifica¬ 
tions, and concede the doctor is thoroughly qualified, Your 
Honor. 


• • • * * * • • • | • 

Q. Will you tell us when you saw Mr. Southard 

270 the first time, and what you found his condition to 
be at that time? A. I saw him first on July 1, 1948. 
He gave me a story of injuries resulting from a 

271 fractured leg. 

• • * * * * # • * • 

Q. Did he give you a history of these injuries? 

272 A. He told me he was struck by a taxicab driver 
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and knocked to the ground, and as a result his right 
leg was broken. 

• ♦*#***•** 

Q. Could that fracture, in the condition you ob- 

276 served in the right leg of Mr. Southard, have been 
caused by a taxicab’s right rear wheel running over 

the right leg of Mr. Southard as it was laying on the street? 
Mr. Mclnerney: I object, Your Honor. 

The Court: Overruled. 

• •*•**•••* 

The Witness: It could have been caused by a 

277 taxicab’s rear wheel running over his leg. 

*###•***** 

Q. You have a report dated—I don’t know what 
281 date it is—the date of your examination? A. July 
21,1948. 

Q. In that report you state that the patient was struck 
by a taxi driver and knocked to the ground, and as a result 
his right leg was broken; did you at any time, in taking 
the historv, receive from him anv history that the wheel 
of an automobile had run over his leg? A. No. 

Q. If you had received that information from him, it 
would have been in your report? A. Yes. 
#*#**•***• 
Whereupon, 

290 Mrs. Angeline 0. Boettler, 

produced as a witness on behalf of the plaintiff, and 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Offutt: 

**•*•*••** 

Q. Where do you live? A. 3203 South Buff Road, Ar¬ 
lington, Virginia. 
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Q. Did you live, on January 27, 1948, at 903 B Street, 
Northeast? A. Yes. 

• * * • * • • • • * 

Q. Calling your attention to January 27, 1948, 

292 did you see Mr. Southard in the latter part of the 
day when a taxicab arrived on B Street in the vicin¬ 
ity of your house or his house ? A. Yes. 

Q. Now, will you tell us where you were at that time? 
A. In the living room. 

Q. And was anyone with you at that time? A; Mr. 
Carpenter. 

• *•***#** • 

Q. Did you see this taxi when it first arrived there? 
A. No. 

Q. How did it come to your attention? A. My cousin 
called me. He said, “1 think Lee is here now.” I walked 
to the window. I couldn’t see who was in the cab at the 
time. 

I stood there a minute, and Mr. Southard got out. 

293 Q. Where was the cab parked at the time? A. 
Parked on the south side of B Street. 

• ••**••••• 

Q. In your living room, can you see out oh the 
297 street? A. Yes. 

Q. What was the weather condition that day? A. 
It had been snowing. 

Q. All day, or had the snow been there all day? A. No, 
the snow was there all day. 

Q. Was it heavy enough to require paths to be shoveled? 
A. Heavy enough to have shoveled the paths. 

• • * * * • * • • • 

Q. Now this taxicab, can you show’ us w’here this 
29S was parked, wfith respect to your house, Frye’s, and 
Mr. Southard’s? A. In front of 903. 

Q. This is the distance between the taxi and the curb 
(indicating on board): Out in the street from the curb? 
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A. Well, he wasn’t up to the curb, kind of out in the street 
a little ways. 

Q. Can you give us some idea? A. Enough to open the 
door to keep from hitting the snowdrift. 

**##**#*•## 

Q. Tell us what happened then. Use your own 

299 words, and take your time. A. Mr. Southard got 
out and walked right beside the car, he walked to 

the back of the car. He was up on the sidewalk. The driver 
got out the left side. Mr. Southard walked around. The 
cab driver hit him, and he fell. 

Q. Had Mr. Southard raised his hands in any way? A. 
No, just turned around and the cab driver struck him. 

Q. Describe the type of blow? A. I noticed he had his 
fist doubled up. He just drew back and hit him. 

Q. Then what happened? A. He fell, and the cab driver 
went back in the car. 

Q. When Mr. Southard walked back and stepped up on 
the sidewalk, was he right near the curb? A. Yes. 

********** 

Q. Was Mr. Southard all the way out of the cab 

300 and up on the sidewalk near the curb? A. When 
Mr. Southard got out? 

Q. (continuing) Out of the cab? A. Yes. 

********** 

Cross-Examination 

306 Mr. Mclnerney: 

Q. Mrs. Boettler, about the time this incident hap¬ 
pened, you were out in the kitchen before that getting 
dinner? A. In the kitchen, yes. 

********** 

Q. In coming into the living room, you were then able 
to look out your front window onto the street? A. Right. 

Q. At that time the Bell cab had stopped in the street? 
A. I don’t know how long it had been there. 
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Q. It was stopped when you saw it? A. It was there. 

Q. Beyond the snowbank which had been placed there 
as a result of cleaning the sidewalk along the curb, the snow 
was piled up? A. Yes. 

Q. Now, how long did you observe the taxi in that posi¬ 
tion with no one getting out? 

# # * * # « # • # i * 

A. Just about two or three minutes. 

307 Q. Now, at the time you came to your front win¬ 
dow and looked out, did you at any time see Mr. 
Harper? A. No. 

Q. Now, there was a pathway through the snowbank in 
front of 901? A. Right. 

Q. Now, taking the back of the cab, if you will, which 
then was facing in an easterly direction, where was the 
back of the cab with respect to that little snowbank in front 
of 901? A. It was right—let’s see. The back of the cab 
was toward 901, and the front of it in front of 903. 

The Court: Your house? 

The Witness: Yes. 

*•*#••*•*« 

Q. The taxi, when you observed it, was stopped in front 
of your house? A. Not in front of my pathway. 

Q. You had a patlrwav, too? A. In front of the steps, 
but not down to the curb. 

Q. When Mr. Southard got out, he moved along- 
30S side the cab, between the cab and the snowbank? 
A. Yes. 

Q. Until he reached the pathway leading up to 901 ? A. 
Right. 

Q. Then when he came to the pathway, he went on the 
sidewalk? A. He stepped up from the curb to the pathway. 

Q. Then did he reach the sidewalk? A. That is the side¬ 
walk (pointing). 

Q. Did he go beyond where the snow was piled up to 
the level part of the sidewalk? A. There was still snow 
on the sidewalk, too. 
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Q. Some had been cleared off ? A. Yes. 

Q. More snow was piled up than on the level part of the 
sidewalk? A. Yes. 

Q. Had he reached that part of the sidewalk where the 
snow was not as deep as— A. (interposing) Yes. 

Q. As he reached that portion of the sidewalk, was it 
then that this driver came around the cab, got out and 
came around the back and hit him? A. He hit him, yes. 
********** 

Q. Mrs. Boettler, when Mr. Southard got out of 

309 the cab, did he go over or through this path (indicat¬ 
ing on blackboard) where the snow had been piled up 

until he had reached the portion of the sidewalk where 
there was snow but not as deep as where it was piled up? 
********** 

A. Yes. He got out of the cab, walked between the snow’- 
drift and the car; got on the sidewalk, and got where the 
snow was not as high as where it was shoveled over, but 
there was still plenty of snow there. 

Q. And there came a time when the driver got out of 
the cab and came around the back ? A. Yes. 

Q. Did he also use that path leading to 901? A. He 
came around the back of the cab and Mr. Southard had 
just stepped up on to the curb; he turned around— 

310 I don’t know for what reason—and the driver struck 
him and he fell. 

Q. Which way did he fall? A. With his head towards 
901 and his feet towards the street. 

Q. Were his feet out in the street at any time? A. Well, 
I don’t know. 

Q. Wlide you are looking at it, T will ask you this: Did 
the rear wheel of the taxi at any time run over the leg of 
Mr. Southard? 

********** 

The Witness: I didn’t see it. 

********** 
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Q. Were you looking at it the whole time? A. No, not 
the whole time. 

• * • • * # * * * | • 

Q. Then when Mr. Southard was struck, he fell away 
from the taxicab toward the steps of 901? A. Yes. 

Q. In falling away from the taxicab, did you see him 
when he finally hit the ground? A. No; when the driver 
struck him, Mr. Southard fell. He went to get back in the 
cab, and I went to get a piece of paper. 

311 Q. You didn’t continue to look? A. No. 

* * • * * * * * * • 

Q. When Mr. Southard was struck, isn’t it a fact you 
said to Mr. Carpenter, “No, that is Mr. Southard,” and 
both ran out on the porch? A. When he got out of the 
cab, I said to my cousin, “That is Mr. Southard.” 

Q. Wasn’t it after he was struck? A. No. 

312 Q. I will ask you whether or not you recall a 
deposition which was taken on March 25, 1950, by 

Mr. Alexander? A. Yes. i 

• # # * • • * * * • 

Q. I ask you whether or not on page 13 of that deposi¬ 
tion you were not asked this question: H“How long after 
the blow did you go out to Mr. Southard? How long a time 
had transpired?” And you answered: fi“As soon as the 
cab driver hit him and he fell, I said, ‘That is the man 
next door.’ And my cousin and I both jumped up out of 
the chair and ran out there, and by that time, when I got 
on the porch, the cab driver had started up the car and 
had started off.” A. No, I got a pencil and paper ahd 
went back out there and the driver was driving off. 

Q. This is not correct? A. We told it up there that day. 
Q. (Continuing) What 1 have read to you? A. No. 

Q. Did you see anybody trying to help Mr. Southard 
stand up? A. Yes. j 

313 Q. Who was that? A. Mr. Carpenter, Mr. Frye, 

and Mr. James. | 
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314 Q. Now, in this same deposition on page 18, Mr. 
Alexander, who was representing the plaintiff in 
this case, asked you: 

“Now, when Mr. Southard was knocked down and fell, 
was he lying in such a position that his lower right leg 
extended out beyond the curb and under the taxicab?” 
And you answered— 

********** 

Q. In response to that question just read, you answered, 
did you not: 

“No. He wasn’t even even with the taxicab. The cab 
was up this way (indicating), and he was back this way 
(indicating).” 

Do you have any recollection now, Mrs. Boettler, the 
direction you were indicating when you answered 

315 that question? A. Well, I didn’t see him after he 
fell. I saw him when he first fell. I don’t know 

whether he fell from the sidewalk or not. 
********** 

Q. (reading) “From what you saw, are you able 

316 to state are you able to state whether or not the rear 
wheel of the taxicab passed over the lower part of 

Mr. Southard’s right leg? Just above the ankle?” 

Do you remember that? A. I told him I didn’t 

317 see it, which I didn’t. 

********** 

Q. Then in the deposition, it says: (reading) 

318 “I see. Well, now, answer my first question. Were 
you in position to state whether or not it did?” 

Your answer was: “Yes, I saw the cab drive off, and I 
saw him laying on the sidewalk.” 

“Question: So that from what you saw at that time, 
you can now state whether it did or didn’t? 

“Answer: lean. 

“Question: What is your answer, whether it did or 
didn’t? 
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“Answer: I didn’t see it go over his leg. 

“Question: Then let me ask you this: Do you know 
whether or not, of a certainty, it passed over his leg? 
“Answer: I do know that it didn’t” 

Do you remember that? A. No. 

Q. Then he asked you this question: 

“How do you know that?” 

And you answered: 

“Because I was there, and I saw the cab driver drive 
off, and he was laying down on the sidewalk.” 

Then you were asked this question: 

“Question: Can you describe for us again where he was 
with relation to the cab as the cab was parked and 
319 he was laying on the ground ? 

“Answer: I can. The cab was parked by the tree 
box. The driver got out of the left side of the cab, walked 
around the back of the cab, and he was up on the sidewalk. 
When he turned around, he hit him and he fell, and the cab 
driver ran and jumped in the cab and started off. There 
was no way in the world for the cab to run over his leg.” 
A. I don’t remember those last lines. 

Q. Then he asked you this: 

• • * * * # # • *,• 

Whereupon, 

326 Fred R. Reich 

was produced as a witness on behalf of plaintiff, 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Offutt: 

######••## 

j 

Q. Where do you reside? A. 213-19th Street, 

327 Northeast. 

* * * • • * • * • • 
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Q. What is your occupation? A. Driving a cab. 

**•*••**•# 

Q. Were you operating a cab, a Yellow cab, in January, 
1948? A. I was. 

Q. Were you in the vicinity of 9th and B Streets, North¬ 
east, around five o’clock, on January 27, 1948, when an 
incident took place, when Mr. Southard, the plaintiff here, 
vras injured? A. I was. 

• ••••••••• 

Q. Will you tell us what you saw? A. My wife 
328 drew mv attention to a commotion in the 900 block 
of B street. The next thing I saw two people chas¬ 
ing this other cab; they reached up on the cab and tried 
to stop it. 

The Court: What did you say; reach ? 

The Witness: They grabbed the door handle and tried 
to stop this cab which was going east. It drug these two 
boys, and they had to release their hold. 

Cross-Examination 

339 By Mr. Mclnerney: 

Q. Did you ever see the right rear wheel of the 

345 cab run over the right leg of Mr. Southard? A. No. 

Q. When you got out of your cab and went over 
to Mr. Southard, he was laying on the sidewalk? A. No. 

Q. Where? A. Laying between the curb and the 

346 sidewalk, as near as I can remember. 

• ••••••••• 

Whereupon, 

366 Edward James Rogers 

was produced as a witness on behalf of plaintiff, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 



Direct Examination 
By Mr. Offutt: 

********** 

Q. Are you connected with the District of Columbia Gov¬ 
ernment as an employee in the Motor Vehicle section? A. 
I am. 

Q. Did you come here in answer to a subpoena duces 
tecum to produce records concerning the title to a car— 

• * * * • * * # * * 

The Witness: I did. I 

Q. Have you those records with you? A. Yes. 

Q. Can you tell what they are? A. Application for title 
record. 

367 Q. Will you tell me what application for title you 
have there? A. T have four applications. The first 

once was issued to The Bell Cab Company, H-25760. 

********** 

Q. And do you have title issued on H-50254? A. I do. 

* * * * * • # * * \ * 

Q. Suppose you tell me the date on H-25760? A. Feb¬ 
ruary 19,1947. 

Q. On H-50254? A. November 14,1940. 

Q. 1940? A. Yes. I 

• • * * • * * • m '] * 

Q. Now, what others do you have? A. H-41354. 

Q. What is the date? A. August 28, 1945. 

Q. And what other have you, sir? A. One other. 

368 Q. What is that? A. H-64417. 

********** 

Q. What is the date of that? A. April 5, 1950. 
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Q. Take H-50254, and showing you this, Plaintiff’s Ex¬ 
hibit No. 1; is that the title for this car, shown by this 
registration card, Plaintiff’s Exhibit No. 1? A. Yes. 

Q. In what name is that title registered? A. Washing¬ 
ton Bell Cab Company, Incorporated, H-50254. 

Q. And that is the one dated February 19, 1947? A. 
Right. 

Q. You referred to H-64417. A. I did. 

Q. Dated April 5,1950. A. Y"es. 

Q. Is that the title for the same automobile? A. 

369 A new motor was installed. It is the same auto¬ 
mobile. 

Q. In what name is the title ? A. The Washington Bell 
Cab Company, Incorporated. 

Q. What is the address of the two title owners? A. 
(reading) 11-64417, 1317 L Street, Northwest; both ad¬ 
dresses are the same 1317 L Street, Northwest. 

Q. Who signed the transfer of title, as the assignor? A. 
William Bralove. 

Q. Does it say which office he holds? A. President. 

Q. On the title itself is the name of the other officer 
mentioned, on that title? A. The title itself? I have appli¬ 
cation for title. The title is mailed to the company. 

Q. On H-50254, the title ahead of that, who signed for 
that? A. Conrad E. Cruze. 

Q. What is his office? A. It does not indicate on here 
(indicating). 

Q. Did he sign for the corporation? A. The Washing¬ 
ton Bell Cab Company, Inc., by Conrad E. Cruze. 

Q. Is H-41354 the title to the same car? A. Yes, 

370 that’s the title to the same car. 

Q. A taxicab in all instances? A. It was. 

Q. This is dated 8-28-45? A. Right. 

Q. In what name is that title? A. The Bell Cab Com¬ 
pany. 

The Court: What date? 

The Witness: August 28,1945. 

• ••••«•••• 
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Q. When that title was assigned to the new title, who 
signed for the Bell Cab Company? A. (reading) Per¬ 
sonally appeared William Bralove. 

Q. What office did he hold? A. It doesn’t indicate on 
these papers. 

Q. What is the address? A. 1317 L Street, Northwest. 
Q. On H-25760, dated November 14, 1940, what is the 
name on that one, whose name is it in? A. The Bell Cab 
Company. 

Q. What address? A. 1317 L Street, Northwest. 

Q. That is the same car? A. It is. 

Q. Who signed the title when it was signed? A. 

371 This is H-25760. 

Q. Who signed— A. William Bralove and “Treas¬ 
urer” was behind his name at that time. 

Q. Now, have you any other applications for title for 
that automobile that you were able to find in the records of 
the District of Columbia except as produced here? A. I 
do not have them. 

Q. Have you made a search for them in compliance with 
this subpoena served upon you? A. I have. 

Q. Did you find a title anywhere on those or any other 
in the name of John Tarman ? A. I did not. 

* * * * # # * # * • 

Mr. Offutt: I wonder if we could have those titles left 
with the Court? 

Mr. Melnerney: It seems his testimony was rather 
explicit. 

Mr. Offutt: Well, I don’t think we need them. 

The Court: I don’t think we do. 

********** 

Mr. Offutt: This is the service, returned service, 

372 and says (reading): “I received the within sum¬ 
mons and copy, and served copy on the within named 

defendant The Bell Cab Company, Incorporated, by serving 
Conrad E. Cruze and John Tarman, personally.” 
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Then there is “W. Bruce Matthews, U. S. Marshal, by 
E. A. Junghaus.” 

• •*•***••* 

Whereupon, 

374 Andrew Fisher Harper, 

was produced as a witness on behalf of plaintiff, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Offutt: 

*#*#•***•* 

Q. Mr. Harper, where do you live? A. 919 B Street, 
Northeast, and Constitution. 

*•#*•*•*** 

Q. How long have you lived at that address? A. Since 
1940. I lived next door for seven years. I have been in 
the neighborhood over 18 years. 

• *#**#***• 

Q. Do you know the plaintiff in this case, Mr. 

375 Southard, and his wife? A. Only by seeing them 
pass the house. 

Q. Do you know his name? A. Not until Tuesday, a 
week ago. 

Q. Do you recall the occasion in 1948 when Mr. Southard 
was hurt near where you live? A. Yes. 

Q. Had you been to work that day? A. Yes. 

Q. Will you tell us what you observed on that day? A. 
I was coming home on the block. I just passed him in this 
tree box. A cab door was open— 
##**•**••• 

Q. Which way were you going, did you say, at the time 
you saw him ? A. Going south. 

Q. On B Street? A. B Street, on the south side. 
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Q. Can you see this blackboard from where you are? A. 
Yes. 

• # # # • * • * • ; • 

377 Q. Now, w’hen you saw Mr. Southard, where were 
you located at that time? A. On the south side, 

right in front of 903. 

Q. Where was Mr. Southard? A. Right up beside the 
cab. It looked like him, and I glanced over there and rec¬ 
ognized him. He was getting out, one foot on the sidewalk. 
He was just getting out. 

Q. Do you remember what kind of a cab it was? A. A 
Bell cab. 

Q. Do you recall whether it was the front or back door 
he was getting out of? A. I can’t say definitely. 

Q. Was he still on the seat? A. One foot as he was get¬ 
ting out—I just glanced up and saw it. 

Q. Was he talking to anybody at that time? A. Some¬ 
body, which one I don’t know. 

Q. Did you hear what they were saying? A. I didn’t 
pay any attention. 

378 Q. WTiat was the condition of the weather? A. 
Bad, as near as I can remember. I don’t remember 

whether it was snowing; cold. 

Q. Snowing and cold? A. I can’t remember. I had just 
cleared off my sidewalk. 

i 

• • • # * • • • * • 

i 

Q. Directing your attention to certain phases—what part 
or the street was the taxi in; was it out from the curb? 
A. He was up close to the curb. I can’t say definitely. 

Q. Did you next see Mr. Southard after that, again; 
when was that? A. The next time I looked, I heard the 
cab door closed. I glanced around, saw Mr. South- 

379 ard’s body, with his legs underneath the cab. He 
had the motor wide open, spinning. He runned over 

Mr. Southard, and Mr. Southard hollered. I tried to get a 
pencil so I could get the cab number. 

Mr. Mclnerney: Tried what? 







The Witness: I had my lunch box and some other things 
in my hand. I stumbled over it. Two boys had come and 
picked Mr. Southard up. 

*##**#•••* 

Q. I understood you to say, “he runned over Mr. South¬ 
ard”? A. He runned right over his legs, the rear wheel. 
Q. Which rear wheel ? A. The right. 

Q. Where were you ? A. Standing on my porch looking 
right down. I could see as plain as I see you now\ 

380 A. He got behind the w T heel and started the motor. 
His rear wheel run over Mr. Southard’s leg, which 

one I don’t know. 

Q. What did you say happened? A. He hollered out. 
Q. Who? A. Mr. Southard. 

Q. Did the cab start right off or— A. (interposing) 
He had difficulty getting away. lie was sliding and spin¬ 
ning. He didn’t get away so fast. 

♦ #♦####•** 

Q. From the time it started up and ran over Mr. South¬ 
ard’s leg, had it gotten to the alley? A. He was going 
very fast. 

Q. Did anyone in your observation make an effort to 
stop him? A. A couple of boys hollered. All I can say, I 
was hurrying, trying to get back to do what I could. 

• ••••#•••• 

381 Q. Did you give your name to anybody at that 
time? A. No, sir. 

• ••#****#* 

Q. Have you met Mr. Southard’s wdfe since that time? 
A. Not until last summer. I was sitting in the front yard 
and I happened to see him still limping. I can’t say whether 
he was on crutches or a cane, so I asked how he was getting 
along. That was the first time I ever said anything to him. 
I did not know him. I spoke, but T did not know him. 
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Q. By referring to “him,” you are referring to 

382 Mr. Southard? A. Right. 

Q. During that conversation, you spoke to him— 
did you ever tell Mrs. Southard or anyone that you had 
seen this? A. Not until last summer when I told him I 
had seen the cab run over him, and no one around there did. 
Mr. Mclnerney: Last summer ? 

The Witness: Yes. I told my wife, the only one; who 
knew it until last summer. I told Mr. Southard I actually 
saw the cab run over him. 

• • • * * # # * * i • 

383 Cross-Examination 

By Mr. Mclnerney: 

Q. W T here do you work? A. Railway Express. 

Q. Where is that located? A. 2nd and I, North- 

384 east. 

Q. How many blocks is that from 9th and B, 
Northeast? A. About six blocks. 

Q. What time do you get off from work? A. Well, I go 
to work at six-thirty and get off at two-thirty; then I go 
at eight and don’t know wdien I get off. I 

Q. I am speaking of this particular date, January 27, 
1948, what time did you get off? A. I am not sure. I get 
the time card. ! 

Q. You don’t know whether it was two-thirty? A. I 
don’t know. 

Q. What is your best recollection? 

• * * * * • * • • • 

A. I don’t know. 

Q. Do you usually walk home? A. I won’t say all the 
time. If I am late, I get rides—it depends upon what time 
the boys get out. 

Q. Did you walk or did you get a ride on this particular 
occasion? A. I can’t say. 
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Q. Do you recall whether you were coming home from 
work on this day? A. Yes, sir. 

385 Q. If you walk home, how long does it usually 
take you? A. A good twenty minutes. 

Q. What time did you see Mr. Southard in the taxicab? 
A. Late in the evening. 

Q. What is your best recollection of the time? A. Well, 
to be frank, in the neighborhood of five o’clock. We always 
aim to have our lunch at five-thirty, all to be together, my 
wife and kids. In the neighborhood of that. 

• ##***••## 

Q. When you saw Mr. Southard on the front or back 
seat in the taxicab— A. (interposing) I can’t say back or 
front. I just glanced, I can’t say definitely. 

• •#•***••* 

387 Q. Did you see a boy up on Mr. Frye’s porch? 
A. I can’t recall whether I did or not. T don’t really 

watch people’s porches. 

Q. You heard loud talking? A. I heard talking or hol¬ 
lering, whatever you choose to call it. 

Q. W’ho— A. (interposing) I can’t say definite who it 
was. 

Q. Do you remember whether Mr. Southard was talking? 
A. I don’t know which one was. 

388 Q. Do you know which was— A. (interposing) 
One of them was hollering. Which one I don’t know. 

Both men were talking at the same time. 

Q. You had your back towards them? A. When I 
passed, my back was to them. 

Q. Did you see the taxi driver get out of his cab? A. T 
never looked back until I heard the door slam. 

Q. You don’t know which it was; when you looked back, 
could you see the taxi— A. (interposing) I saw Mr. South¬ 
ard laying down, his feet out; the other part of his body 
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in the tree box. He started his motor, had it wide open. 
He run over his leg. Then Mr. Southard hollered. 

Q. Didn’t it occur to you to run back to help? A. Not 
until I could get the things out of my hand. I wanted to 
get them out of the way so nobody would stumble over 
them. 

Q. You had just seen the taxicab run over the man’s 
legs. A. Right. 

Q. You saw a couple of boys running up to the cab? 
A. A couple came over. 

Q. Did you see them trying to help Mr. Southard? A. 
No, they had Mr. Southard up. After the cab passed the 
alley, I went in the house, through the storm doors ? the 
doorway. My wife met me in the doorway and I told 

389 her a man got run over. It was a matter of seconds. 

Q. Standing on vour front porch you saw him 
run over? A. Yes, sir. 

Q. You don’t know what happened then? A. Not until 
I heard the cab door slam and started back. 

Q. You say you started to get a pencil? A. I tried to 
get a pencil out of my pocket. I had so many clothes. 

Q. You were going to take the number of the cab? A. 
I intended on doing that. 

Q. When it passed you on B Street, or from what you 
recall, down further? A. I was going to try to take it 
when it passed my alley, as it came down by the house. 

Q. Did you see anybody hanging on the taxicab when it 
passed the alley? A. I can’t say I did, when it passed the 
alley. 

Q. Did you at any time ever see anyone hanging on the 
taxicab? A. No, as 1 say, after it run over Mr. South¬ 
ard’s leg, he hollered. It got away. 

Q. While you were trying to get the things inside the 
door, were you looking down B Street? A. I was looking 
to see what I was doing. 

Q. Weren’t you looking down B Street at the 

390 cab? A. While— 
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Q. (interposing) While putting your lunch basket inside 
the storm door, weren’t you looking towards B Street? 
A. No. 

Q. Couldn’t you turn over your left shoulder and look 
back? A. When I am going to open the door, I couldn’t 

twist mv head back. 

•» 

Q. Weren’t you badly shocked when you saw the taxicab 
run over the man’s leg? A. I wasn’t particularly shocked. 
I just could glimpse him. The comer house cut me off. 

Q. How high was that snow bank next to the curb? A. 
I don’t definite know how high the snow builded up. He vras 
laying on the side. Perfectly plain, same as I see you. 

Q. Perfectly plain the same as you see me? A. Yes. 

Q. Could you see a little pathway in the pile of snow in 
front of 901 ? A. A path down there ? 903 had a path just 
about where the cab stopped at. 

Q. Was the cab stopped in front of 901 or 903? A. 903. 
Q. Completely? A. Complete. Mr. Klein was 

391 there, and I taken him there and showed him, out on 
the porch. 

********** 

Q. You didn’t make your identity known as a witness in 
this case until 1950? A. Until sometime last summer or 
the latter part of spring. I am sitting home in my yard. 
That is the onliest time they knew I knew anything about it. 

Q. You mean they didn’t know you knew? A. They 
didn’t know I saw the accident. 

Q. Did they know how the accident happened until you 
told them— 

********** 

The Witness (interposing): The man ought to know him¬ 
self, I mean the man who got the injury. 

********** 

Q. My question is, Did they know about the taxi 

392 running over his leg? A. The man ought to know 
the cab run over him. It is something I never dis¬ 
cussed with him or anyone else. 
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Q. How was the man removed to the hospital? A. He 
was carried in a car. 

Q. What kind of a car? A. I never know. I went 
straight on in the house. They carry him to put him in the 
car. i 


• # • 


* # 


# # 




Whereupon, 

407 John James 

was produced as a witness on behalf of the plaintiff, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: i 

Direct Examination 

408 By Mr. Offutt: 


*###*##•*# 


Q. Where do you live? A. Where do I live now or then? 
Q. Where do you live? A. 1501 Jamestown Road, Mas¬ 
sachusetts Avenue extended, in Maryland. 

Q. How old are you now? A. Twenty. 

• * * # * # * # * , * 

Q. On January 27, 1948, did you see an occur- 

409 rence wherein Mr. Southard was injured? A. Yes. 

Q. Where were you at that time? A. In Allen’s 

house. 

Q. Is that Mr. Frye? A. Yes. 

Q. WTiere? A. At Ninth and B. 

Q. 901 B Street? A. Right. 

• # * # * * « * * * 

Q. Tell us what happened there on that day. A. 

410 T was standing on the porch and went down to see 
Allen. J rang the bell. No one was home. T w v ent 

around to the window. I heard something, and turned 
around and Mr. Southard was falling down. 

The gentleman over there (indicating) was in the motion 
of hitting him. He was finishing up his swing. 
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Q. What would you say you heard? A. A hit, and the 
cab driver took off in the cab. At that time Allen came out 
of his house and we chased the cab down the street. 

We jumped on the cab. We got the back door open. 

411 • Q. What was your size then? A. The same as 
now. 

• ••**##*** 

Q. What is your weight today? A. 210 pounds. 

Q. Your height? A. Six feet one inch. 

Q. What is Frye’s weight? A. About 190. He is six 
feet tall. 

Q. What was his weight then? A. 170 or 180 then. 

Q. Where was the taxicab at the time you saw it, before 
the cab driver got in? A. Parked in front of Frye’s. 

Q. Was there snow on the ground? A. Yes. 

Q. Was there a pathway made? A. There was. 

Q. Where? A. Directlv in front of Mr. Frve’s 

412 door, and went down into the street. 

Q. With respect to that pathway, where was the 
taxicab? A. To the left of that. 

Q. Where was Mr. Frye when you saw him struck? 
The Court: Mr. Southard. 

Mr. Offutt: Yes, Your Honor. 

The Witness: Standing just lef—he fell in the snow bank 
to the left of the path. 

• •*••••••• 

Q. Where was that snow bank with respect to the curb— 
near or far away from the curb? A. The snow bank was 
part of the curb. Snow was all piled up. You couldn’t tell 
wdiere it was or wasn’t. 

Q. Did he fall with his head toward the house? A. 
He did. 

Q. Where were his feet? A. Sort of an angle more or 
less when I got back to him. 

Q. Did you notice at that time— A. No, there was too 
much confusion. 
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Q. Directing your attention to the cab, and he was going 
off— A. Yes. 

Q. Did he get in the cab there slowly? A. No. 

413 Q. He did not get in slowly? A. No, he was in a 
hurry. 

Q. What was your purpose in going down there? A. 
To keep him from getting away. 

Q. Did anyone call to him? A. Just about everybody 
who saw him. 

Q. Which door was open? A. The right-hand door. 

Q. Did you endeavor to open any other door? A. Allen 
tried to get the front door open. It was locked. 

Q. Did you observe any number at that time? A. I did. 
Q. Do you know what it was? A. No, I don’t remember. 
# # # • * * * # #!• 

Q. What happened with respect to Mr. Southard? 

414 A. He was laying on the ground and another cab 
pulled up behind him. We put him in the cab and 

took him to Casualty Hospital. 

Q. Who? A. Allen and myself. 

• • # # * • • • • • 

I 

Q. When he went into the hospital, did you go 

415 into the place where they carried him for treat¬ 
ment? A. Yes. 

Q. What did you observe there? A. His leg was broken 
and we pulled on his foot while they were checking his leg. 
Q. Who? A. The doctor. 

Q. You assisted the doctor in adjusting the leg? A. 
Right. 

• • * * • • • • • • 

Cross-Examination 

417 Bv Mr. Mclnemey: 

• •*••••*«* 

Q. Were you looking in the window to see if Allen 

418 was coming out? A. Right. 
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Q. While you were doing that, did you notice the 
taxi stop on B Street, the Bell cab ? A. No. 

Q. Did you notice it drive up ? A. No. 

#*♦##**##* 

Q. You didn’t see Mr. Harper there at any time 

419 while you were walking up and down the porch? 
A. No. 

Q. Did you see Mrs. Boettler? A. Yes, and Bob. 

Q. Mr. Carpenter? A. Yes. 

Q. And anyone else that you know of? A. Also Mr. 
Frye, Mrs. Boettler, Mr. Carpenter, and Mr. Boettler, I 
think, and myself and Allen. 

Q. And the lady and gentleman in the Yellow cab? A. 
Right. 

Q. But there was no other person around there? A. No. 
Q. At the time you turned around, you saw the follow- 
through of the blow which had apparently been delivered 
against Mr. Southard’s face? A. Right. 

Q. At that time, how far away from the taxicab was 
the two of them standing? A. I would say just 

420 a few feet. 

Q. In back or to the side? A. To the side, they 
had just gotten out of the door, even with the back. 

Q. Who. A. Both. 

Q. Where was Mr. Southard with respect to the right 
side? A. Right beside it. 

Q. How far in terms of feet? A. It couldn’t have been 
more than 2 or 3 feet. 

Q. Between the cab and the snow bank? A. Yes. T 
didn’t see him until he hit. When he hit, he was falling 
into the snow bank—more or less on the snow bank, as I 
told you, and from there T took off after the cab. 

Q. Did you see the cab start off? A. Yes. 

Q. Did you see the man run around to get in? A. T did. 
Q. Did he run around the back and get in on the left 
side of the cab? A. Right. 

Q. You did not stop to look at Mr. Southard? A. No. 
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Q. You took right off? A. Yes. 

421 Q. Was Allen with you? A. Yes. 

Q. Did you ever see the right rear wheel of the 
taxicab run over the right leg of Mr. Southard? A. That 
I didn’t see. 

*••*•••••• 

Q. And assuming the snow bank, if you will, the 

422 sidewalk, if you will; did you see any foot, his feet, 
under the cab as you looked? A. As I told you, I 
did not notice. May have been; may not have been. 

423 Q. What is your best recollection? A. I just (fon’t 
know. I couldn’t see one way or the other. 

# * * • * * # • # • 

Whereupon, 

Allen Frye 

was produced as a witness on behalf of plaintiff, and hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Offutt: 

i 

Q. And where do you live? A. 3622 Austin Street, 
Northeast. 

Q. Where do you go to school ? A. University of Mary¬ 
land. 

* • » * * * * * « * 

Cross-Examination 

425 By Mr. McTnernev: 

Q. Were you down here on January 27, 194S, at 
the time Mr. Southard was struck? A. Yes, sir. 

Q. You came out of the house and young James was 
there? A. Right. 

Q. Did you ever see this taxi run over the leg of Mr. 
Southard? A. No. ; 
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Q. Was you dad there? A. He came out of the house a 
couple of minutes after the incident happened. 

• ##*###••* 

Redirect Examination 

426 By Mr. Offutt: 

Q. When you started out of the house, did you 
look to see where his legs were or were you looking to see 
where you were running down the steps? A. I don’t re¬ 
member anything except I was trying to catch the man 
who had hit the man. 

Q. Did you fix in your mind where Mr. Southard -was 
lying? A. I was trying to stop the cab. I saw Mr. South¬ 
ard on the ground and I saw him when he hit the man— 
when he was hit by the man. 

Q. Did you endeavor to stop the man in every 

427 way you could? A. Yes, I did. 

Q. Did he decrease or increase his speed as he 
went down the street? A. His speed was about 5 miles 
an hour, just a few seconds. After I caught his car, he 
immediately took off. 

Q. Did you see—were you looking directly at the cab and 
trying to watch what happened to Mr. Southard as the cab 
driver started off, or were you looking at the cab? A. T 
wras looking at the cab. 

• ••*•*•••• 

Whereupon, 

431 Edith Wilhelmina Southard 

was produced as a witness on behalf of plaintiff, and, 
having been first duly sworn, w T as examined and testified 
as follows: 

Direct Examination 

By Mr. Offutt: 

********** 

Q. And you live at 905 B Street, Northeast? A. I do. 

Q. The plaintiff is your husband ? A. Yes. 
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Q. How long have you been married? A. Since 1936. 
Q. Have you and your husband lived in Washing- 
432 ton since that time ? A. Yes. 

Q. How long have you lived in Washington? A. 
Since 1938. 

• • • • * • • * * * 

Q. How long have you lived at 905 B Street, Northeast? 
A. It will be four years this coming May. 

Q. Directing your attention to January 27, 1948, do you 
recall the time when your husband was injured? A. Yes. 

Q. When did you learn of his injury on that day? A. 
When I reached home after work. I saw a crowd of peo¬ 
ple in front of the house. Mrs. Boettler said the cab driver 
hit him and his leg was broken, and they had carried him 
to the hospital. 

Q. Can you fix the time? A. About twenty minutes 
after five or five-thirtv. 

•j 

Q. What time did you get off from work? A. At five 
o’clock. 

* # « * * * • * • • 

Q. Now, Mrs. Southard, what happened with re- 

438 spect to your husband after you had arrived there 
other than what vou have told us about? A. After 

I had filled out the records, T left the hospital; then I 
came back during the visiting hours, which was 7 o’clock. 

• # * # • « # * • ; * 

Q. What time did you come back to see him? A. At 
seven o’clock. 

Q. Where was he at that time? A. In bed, in the ward. 
Q. What was his condition then? A. He was semi¬ 
conscious, and he didn’t recognize me, and I sat beside 
the bed. 

Q. You described his condition, about tears coming out 
of his eyes; was that condition still present. A. No. 

Q. Was there any other condition at that time 

439 that you didn’t observe previously? A. His lip was 

cut and his face was swollen. i 
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Q. Did you observe any other condition, anything done 
for him, any other place that was injured? A. His leg 
was injured. 

Q. What did you observe? A. His leg was tied with a 
bandage around it, and a board under it. 

****•*#*## 

Q. How long were you with him the second time ? 

441 A. You mean that evening? 

Q. Right. A. Until eight o’clock. 

Q. What did you do then; how long did you stay there ? 
A. I went home and stopped by Mrs. Boettler’s. She told 
me to stop by and she would give me the tag and license 
number. 

Q. Did you get the tag and license number from Mrs. 
Boettler? A. I did. 

• ***•***•# 

Q. Do you remember, without referring to the 

442 writing? A. I could give you the cab number, 208, 
and I think the license number is 21365. 

****•*•*•# 

Q. Mrs. Southard, how long was your husband 
444 in the hospital? A. From January 27 to Febru¬ 
ary 23. 

***•*#**•# 

Q. When he left, describe how he left, his condi- 

448 tion? A. The nurse brought his clothes to him. I 
was brushing the pants. There was a black mark 

across the pants leg on the cuff. 

Q. What did you say? A. A black mark. 

449 Q. 'Where was it? A. Across the cuff, between 
the cuff and the pants leg, which went like this (in¬ 
dicating). 

Q. Where you have indicated is halfway between the 
knee and what you call the cuff? A. Cuff and pants leg. 

Q. Did you indicate the right leg or left? A. The right 
leg. I tried to brush it off, and it wouldn’t brush off. 




73 


Q. Like a pencil mark? A. No, about that wide (indicat¬ 
ing). 

Q. About that wide (indicating) ? 

The Court: She is indicating about three or four inches? 
Mr. Offutt: I would say so, Your Honor. 

Q. Was that mark ever removed from the trousers? A. 
No. I tried to brush it off. He wore the pants home and I 
took them to the cleaners. 

Q. How did he get out of the hospital to your home? A. 
By cab. 

Q. Did he walk out unassisted? A. No, they wheeled 
him down to a side entrance of the hospital. 

Q. Was he able to walk without assistance? A. No, he 
had to go to bed and stay in bed. 

450 Q. How long after he got home? A. About three 
or four weeks, and Dr. Braden told him to come back 
and he would see how he was. 

Q. Now, did he return to Dr. Braden for further treat¬ 
ment? A. Yes. 

Q. What did he do then? A. The doctor told him to 
come back in nine weeks and he would have to take the 
band out of his leg. 

# # * * # * * # • ; • 

476 Q. I overlooked asking you, Mrs. Southard, when 

477 you mentioned that when your husband’s clothes 
were returned while he was in the hospital, the nurse 
handed them to you, and you noticed a mark on the right 
trouser leg, the bottom part and knee: Was there any dis¬ 
cussion between your husband and the nurse? 

* • « • • • • » • * 

The Witness: Yes. 

! 

i 
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479 Cross-Examination 

By Mr. Mclnerney: 

Q. When did you talk to Mr. Alexander? A. The next 
day after I saw the mark on the pants. 

Q. You had not talked to him before that? A. No, not 
about the mark across the pants. 

Q. Did the mark on the pants have any significance to 
you? A. Yes. 

Q. What? A. When I saw the mark on the pants, I 
tried to brush it off. I tried, but couldn’t brush it off. I 
was wondering then if it was a tire mark across the leg, be¬ 
cause the doctor said it was broken in such a way. 

Q. You -wondered if it could have been a tire mark 

480 across the leg? A. Yes. 

Q. Up to that time had you been told by any 
source, any witness, had you been told the tire had run 
across his leg? A. No, I hadn’t. 

*•****#•#„ 

Whereupon, 

513 E. J. Milligan 

w’as produced as a witness on behalf of plaintiff, 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination 

By Mr. Offutt: 

Q. Mr. Milligan, are you the executive-secretary of the 
Public Utilities Commission? A. I am. 

Q. Are you here to produce certain records of the Bell 
Cab, Incorporated? A. I am. 

Q. Are the records you have brought here in compliance 
with the subpoena those kept as public records in the Pub¬ 
lic Utilities Commission? A. They are. 
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Q. Will you show me the records of The Washington 
Bell Cab Company, Incorporated, located at 1317 L 

514 Street, Northwest? 

(Thereupon, the witness handed document to 

counsel.) 

The Witness: Did you wish indentification of any parti¬ 
cular year? 

Mr. Offutt: You mentioned 1947. 

The Witness: Yes. 

• * • * # • • * • • 

Q. In the operation of business in the District of Colum¬ 
bia for taxicab companies, is it necessary for the cab com¬ 
pany to file with the Public Utilities Commission a certi¬ 
ficate of identity? A. It is. 

Q. What did you find? A. We have a certificate of 
identity of the taxicab association which has to be filed. 
The Court: By whom? j 

The Witness: By the applicant, and if it is incorporated, 
they have to file a certificate of incorporation. 

* • * * • • • • • • 

Q. And did The Washington Bell Cab Company, Incor¬ 
porated, was it incorporated according to your records? 
A. It is. 

Q. They filed a copy of their Articles of Incorporation? 
A. They did. 

Q. Do you have a copy of that with you? A. I 

515 have a photostatic copy you may have. 

Q. Was that made by your office? A. It was 
made from a copy left with the Commission by the appli¬ 
cant. 

Q. And that certificate of identification, do you have the 
one on file at your office dated January 1, 1947? A. ’48. 

Q. ’48. I beg your pardon. You have already handed 
some of these to Miss Maskey, my associate, have you not? 
A. Yes, you have a certified photostatic copy of the original 
certificate of identification, of 1947. ! 
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Q. This is the original certificate of identification you 
have handed me? A. Yes. 

Mr. Offutt: Will you mark this Plaintiff’s Exhibit No. 
9. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. 9 for identification.) 

********** 

Q. This is the certificate of incorporation of The Wash¬ 
ington Bell Cab Company, Incorporated, which is on file 
as of April 1,1947 ? A. Yes, 1947. 

Q. And those are the ones still on file? A. Yes. 

Mr. Offutt: Mark these for identification, (hand- 

516 ing document to deputy clerk). 

(The document referred to w r as marked Plaintiff’s 
Exhibit No. 10 for identification.) 
********** 

Q. Now, is it necessary to file a certificate of identifica¬ 
tion each year to the Public Utilities Commission in order 
to operate a taxi business in the District of Columbia? 
A. Yes. 

Q. Have you the certificates filed in 1948 and 1949 and 
1950? A. I have a photostat of 1949, and 1950. Of 1948, 
I only have the original. 

Q. You have the original? A. This is for 1948, the 
original, (handingdocument to counsel). 

Q. The one you do not have the photostat of is 1948? A. 
Yes, the original. 

517 The Court: 1948 will be Plaintiff’s Exhibit No. 13. 
(The document referred to was marked Plaintiff’s 

Exhibit No. 13 for identification, being the original certi¬ 
ficate of identity for the year 1948.) 

Mr. Offutt: I will just read this to the jury, Your Honor. 
(Addressing the jury) This is for the year 1948. 
(Reading) Public Utilities Commission of the District 
of Columbia. 
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Certificate of identity of taxicab association and/or 
fleet. 

This is the original certificate of identity for the year 
1948. This is Plaintiff’s Exhibit No. 13. 

The Washington Bell Cab Co., Inc., trading as Bell Cab 
Company; address is 1317 L Street, Northwest, and the 
phone number is Executive 6700. j 

President, Leon Brill, Jr.; Vice-president, E. D. Bralove; 
Secretary-treasurer, William Bralove; Manager, Conrad 
E. Cruze; Name of agent authorized to accept legal service 
for association or fleet, “Any of above.” 

The person or persons "whose names are typed below 
on the left and whose initials are signed opposite on the 
right are authorized to initial certificate of identity 
518 of members to show that such members are entitled 
to carry the name and colors of the association or 
fleet of cabs. 

Then there is Leon Brill, Jr., and William Bralove; Con¬ 
rad E. Cruze, Helen Parker. 

Then there is “Subscribed and sworn to,” by Helen Par¬ 
ker. 

The secretary-treasurer is the title of the officer who 
signed. j 






Q. Do you have a list of the taxicabs which were listed 
for The Washington Bell Cab Company, Incorporated, 
trading as Bell Cab Company as of Januarv 27, 1948? A. 
No. 

Q. Isn’t such a list filed in the Public Utilities Commis¬ 
sion? A. By card. 

Q. Would that card show the number of the cab? A. 
Yes. 

Q. The operator of the cab? A. Yes. 

Q. Do you have a photostatic copy of the card which is 
on file in the Public Utilities Commission covering cab No. 
208 relating to a taxicab of the Washington Bell Cab 
Company, Incorporated, trading as the Bell Cab Com- 
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519 pany as of December, 1948? A. I have such a card, 
but the dates don’t correspond to yours—April 1— 

license, January, 1947; cab 208, approved by the Commis¬ 
sion March 25, 1947. It was in the account in the cross li¬ 
cense here. 

The Court: Which would it be ? 

Mr. Offutt: WTbiat year ? 

The Witness: I don’t know just what date the license 
changed, either in 1946 or 1947, from March to April 1st. 

By Mr. Offutt: 

Q. But at least it would be March each year to March of 
the succeeding year ? A. Yes. 

Q. So at that time it would be on the card March of 1947 
to March of 1948 ? A. Right. 

Q. And that would be the cab 208 in operation under the 
Bell Cab Company colors between March of 1947— 

Mr. Mclnerney: Now, wait a minute. I object to the at¬ 
torney testifying. 

As I understand it, this automobile was registered in the 
name of The Washington Bell Cab Company. There is no 
suggestion as to colors or anything else. 

The Court: I think that is right. 

By Mr. Offutt: 

Q. Do you know whether or not The Washing- 

520 ton Bell Cab Company, Incorporated, trading as the 
Bell Cab Company, as far as your records are con¬ 
cerned, carried anv distinctive color scheme; if so, what? 
A. Yes. 

Q. WJiat was it? A. I don’t have the color scheme with 
me. 

Q. Are you familiar with the cabs of The Washington 
Bell Cab Company? A. Similar to them—the Bell cabs 
on the street. There has been no change in their color 
scheme recently. 
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Q. This cab No. 208, what was the color scheme that it 
carried, of "what company? A. The Washington Bell Cab 
Company, Incorporated. 

The Court: It seems that is not responsive to your ques¬ 
tion. Mr. Offutt asked you what the color scheme w T as on 
cab No. 208. 

Mr. Mclnerney: I understood the question to be who 
had this color scheme, and he said The Washington Bell 
Cab Company, Incorporated. 

• * * * * * # * # • 

By Mr. Offutt: 

Q. Do your records show, or from your knowledge of 
the records, who had the color scheme of the Bell Cab 
Company? I 

Mr. Mclnerney: On what date ? 

Mr. Offutt: January 27,1948. I 

521 The Witness: The Washington Bell Cab Com¬ 
pany, Incorporated, trading as Bell Cab Company. 

* * • * * # * * * I * 

Q. Now, the cab No. 208, to your knowledge, what com¬ 
pany carried that color scheme—that is, what color scheme 
did that cab carry? A. The Washington Bell Cab Com¬ 
pany, Incorporated, trading as the Bell Cab Company! 

Q. Who was also the licensed owner of that cab 208? 
A. Yes, the Washington Bell Cab Company, Incorporated, 
trading as the Bell Cab Company. 

* * * # # # * * « • 

Mr. Mclnerney: Do you have a photostatic copy of that 
record ? 

The Witness: Yes. 

#####*#*## 

By Mr. Offutt: 

Q. That is the record of that cab No. 208? A. Yes. 

Q. I notice that this is signed by Leon Brill, Jr., presi¬ 
dent. A. That is right. 
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Mr. Offutt: This photostat, which is in two portions, 
the top portion showing cab No. 208, and the bottom por¬ 
tion showing it was entered in count of licenses 

522 April 1,1947,1 offer in evidence. 

I understand there is no objection. 

Mr. Mclnerney: No. 

Mr. Offutt: I would like to offer in evidence also the 
previous exhibits which have been marked for identifica¬ 
tion, Plaintiff’s Exhibit No. 9, being the certificate of iden¬ 
tity; also photostatic copy of certificate of identity dated 
June 1949 as Plaintiff’s Exhibit No. 11; also certificate of 
identity, photostatic copy, of June, 1950, as Plaintiff’s 
Exhibit No. 12; and also the card which I have just referred 
to as Plaintiff’s Exhibit No. 14. 

(Plaintiff’s Exhibits Nos. 9, 11, and 12, being photostatic 
copies of certificates of identity of taxicab association 
and/or fleet for the years 1947, 1949, and 1950, were re¬ 
ceived in evidence.) 

(Photostatic copy of card, top and bottom portions, cov¬ 
ering cab No. 208, of the Washington Bell Cab Company 
trading as Bell Cab Company, was received in evidence as 
Plaintiff’s Exhibit No. 14.) 

Mr. Offutt: I would also like to offer in evidence at this 
time the certificate of incorporation of The Washington 
Bell Cab Company, incorporated, which is dated the 11th 
day of February, 1947, and which has previously been 
identified. 

The Court: It will be received. 

(Thereupon, the photostatic copy of certificate of 

523 incorporation of The Washington Bell Cab Com¬ 
pany, Incorporated, previously marked Plaintiff’s 

Exhibit No. 10 for identification, was received in evidence.) 

By Mr. Offutt: 

Q. Showing you this letter, the photostat, was the infor¬ 
mation on this card “Washington Bell Cab Company, Inc., 
trading as Bell Cab Company,” and signed “Leon Brill, 
Jr., president,” was that supplied by The Washington Bell 
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Cab Company, Incorporated—they filed this card? A. 
Yes, they received the blank cards and filed them in with 
the Commission. 

Q. And here, where it says “License No. 3719,” is that 
the tag number on cab No. 208? A. That is the license 
number, to operate the cab. 

The Court: But it is not the license tag? 

Mr. Offutt: There is nothing on here about license tag. 
This is for the year 1941—is there anything on here 
that identifies the DVT-9058, D. C.? 

By Mr. Offutt: I 

Q. Is that the engine number? A. Right. 

Q. Plymouth, 1941, model of car? A. Right. 

Q. Now, is there anything in the records of the Public 
Utilities Commission which would indicate the own- 

524 ership? By the way, the manner in which The Wash¬ 
ington Bell Cab Company, Incorporated, operates 

this business, have you anything on file there with refer¬ 
ence to that? A. No. 

• * * * • * • * * • 

Cross-Examination 

By Mr. Mclnemey: 

Q. Mr. Milligan, the information on file with the Public 
Utilities Commission respecting the registration of thxi- 
cabs is always available to the public, is it not? A. It is. 

Q. Now, therefore, on this cab No. 208, as of January 
27, 1948, your records which were open to the public would 
have indicated that it was registered in the name of the 
Washington Bell Cab Company, Inc., trading as Bell Cab 
Company? A. Yes. 

Q. As far as the Public Utilities Commission is con¬ 
cerned, what significance has the trade name Bell Cab Com¬ 
pany have so far as your records are concerned? 

525 A. It indicates that the Bell Cab Company has con¬ 
trol over the taxicab. 

• • # * * * * * * • 
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Q. Where The Washington Bell Cab Company, Inc., is 
registered with the Public Utilities Commission, is that 
the legal entity that the Public Utilities Commission rec- 
ognizes as the ownership of this particular cab? A. Yes, 
if there is anything we want—if we want to find out any¬ 
thing about that cab, we call the Bell Cab Company, Inc. 

Q. The Bell Cab Company, Inc., registers with you all 
of its officers? A. Yes. 

Q. That is in conformance with the statutory require¬ 
ments, isn’t it? A. Yes. 

Q. Now then, if the Washington Bell Cab Company, Inc., 
complies with the statutory requirements, what significance 
does the Bell Cab Company have as its trade name as far 
as the Public Utilities Commission is concerned? 

526 A. Only as a means of identifying the cab. 

Q. Out on the street? A. Yes. 

Q. The thing the Public Utilities Commission is inter¬ 
ested is the legal entity in which a cab is registered; right? 
A. That is right. 

Q. Do the records of the Public Utilities Commission 
indicate that on January 27, 194S, the Bell Cab Company, 
Inc., had any interest of any kind in connection with cab 
No. 208? A. The count had not been canceled out; there¬ 
fore, it happened to be a live card. 

Q. Which was a live card? A. No. 20S. 

Q. I will do it this way, then: Did you bring with you 
any records to indicate whether or not the Bell Cab Com¬ 
pany, Inc., was registered with the Public Utilities Com¬ 
mission? A. Yes, the certificate of identity. 

The Court: The trade name for The Washington Bell 
Cab Company, Incorporated? 

Mr. Melnerney: I don’t think so. I am asking him 

527 now about the Bell Cab Company, Inc. 

The Court: About what? 

Mr. Melnerney: The Bell Cab Company, Inc. 
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The Court: He has testified that was the trade name for 
The Washington Bell Cab Company, Inc., hasn’t he? 

Mr. Mclnerney: The Washington Bell Cab Company, 
Inc., trading as Bell Cab Company, but not incorporated. 

Now, I am asking him about the Bell Cab Company, 
Inc. 

The Court: All right. 

The Witness: I have no record of that. 

By Mr. Mclnerney: 

Q. Let me ask you this: In all fairness to you, Mr. Mil¬ 
ligan, were you asked to produce such a record? A. I 
was asked to bring the card of the Bell Cab Company, No. 
208, the top sheet, The Washington Bell Cab Company, 
Inc., trading as the Bell Cab Company. 

Q. Right. That, so far as the Public Utilities Commis¬ 
sion is concerned, represented the owner of record and 
registration of that cab on that date? A. Right. 

Q. Do your records establish the registry of cab No. 
208 in any way to show any interest in the cab by the Bell 
Cab Company, Inc.? A. No. 

# # * * * * * * # • 

528 Redirect Examination 

By Mr. Offutt: 

Q. Do you know of any correspondence with your Com¬ 
mission, at any time, that the records would take you back 
as far as 1945, showing the Bell Cab Company, Inc.? 'See 
if you have any correspondence there from Mr. Friedman. 
A. Yes, I have a letter from Harry Friedman, dated March 
31, 1945. 

Q. Is that part of the official records connected with 
this Washington Bell Cab Company, Inc., of that file? A. 
Yes. 

Q. Does it relate to the same company in color scheme? 
A. Yes. 

Q. Does that relate in any way to the Bell Cab Com¬ 
pany, Inc.? A. It does. 
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Q. Does it also refer to the Bell Cab Association! A. 
Yes. 

The Court: Do you want to offer that? 

Mr. Offutt: Yes. 

The Court: Do you have any objection? 

Mr. Mclnerney: No. 

Mr. Offutt: Do you have a photostat? He tells me he 
has a photostat. 

Mr. Mclnerney: I have one if you want to use it. 

529 Air. Offutt: May that be admitted? 

The Court: Yes. 

(Letter from Harry Friedman, dated March 31, 1945. 
addressed to Mr. E. J. Milligan, executive-secretary, Pub¬ 
lic Utilities Commission, Washington 4, D.C., was received 
in evidence as Plaintiff’s Exhibit No. 15.) 

Mr. Offutt: May I read it to the jury, Your Honor? 

The Court: Yes. 

Mr. Offutt: (reading) Plaintiff’s Exhibit No. 15, on the 
letterhead of the law offices of Harry Friedman, Wash¬ 
ington Building, Washington, D. C.; dated March 31, 1945. 

The date received is stamped on here by the Public Utili¬ 
ties Commission. 

The Witness: Correct. 

Mr. Offutt: (reading) “Dear Mr. Milligan: 

“I respectfully refer to your letter dated March 20th 
in reference to the liquidation of the Bell Cab Association 
and the Bell Cab Company, Inc., and to a later conversa¬ 
tion in which 1 informed you that the new entity would be 
operated under the name of ‘Bell Cab Company.’ 

“This is to inform you that liquidation of the corpora¬ 
tion has taken place effective as of the close of business on 
March 31, 1945, and that beginning April 1, 1945, 

530 the business will be conducted by Leon Brill, Jr., 
and William Bralove, trading as the Bell Cab Com¬ 
pany. 

“Steps are being taken to have the titles to all cars and 
the licenses issued in the name of the partnership. 
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“If we can be of assistance to you in completing the 
transfer of the licenses, please let me know. 

“Very truly yours.” 

This is signed “Harry Friedman.” 

By Mr. Offutt: 

Q. Now, was there a later—does that bring us down to 
any other action or file in the record showing the time 
when the partnership known as Bell Cab Company* which 
was operated by Leon Brill, Jr., and Mr. Bralove, became 
the Washington Cab Company, Inc.? A. Yes. 

Q. Will you tell us when that was, sir? A. I believe 
you have my file. The photostatic copy. 

Q. I believe that is marked No. 11, Plaintiff’s No. 11 
(handing Plaintiff’s No. 11 to witness). A. Yes, sir, that 
is June 7, 1947, Washington Bell Cab Company, Inc. 
*••*#***•• 

531 The Witness: Exhibit No. 9 shows its nqme as 

The Washington Bell Cab Company, Inc., trading 
as the Bell Cab Company. 

Q. Trading as the Bell Cab Company? A. Yes—dated 
June 19, 1947. ! 

Q. That followed the receipt of the articles of incor¬ 
poration now in the record and known as Plaintiff’s Ex¬ 
hibit No. 10? A. Right. 

*•#*#****• 

Recross Examination 

Bv Mr. Mclnernev: j 

Q. When was the Washington Bell Cab Company, Inc., 
registered with the Public Utilities Commission?! A. It 
goes back beyond 1945, I know. 

Q. When, in accordance with your letter which you have 
from Mr. Friedman, did the Bell Cab Company liquidate 
its assets? 
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532 I will ask this: Did there come a time when— A. 
The second paragraph of Mr. Friedman’s letter indi¬ 
cates that it liquidated its business effective as of the close 
of business March 31, 1945. 

Q. That is part of the records of the Public Utilities 
Commission? A. Yes. 

Q. Now, at the time the Bell Cab Company, Inc., was li¬ 
quidated, was there any record in the Public Utilities Com¬ 
mission of any assets going to the Washington Bell Cab 
Company, Inc.? A. Only the steps taken— 

The Court: What? 

The Witness: Change the titles, is all it means. 

By Mr. Mclnerney: 

Q. As far as the Public Utilities Commission is con¬ 
cerned, the Bell Cab Company, Inc., and the Washington 
Bell Cab Company, Inc., were recognized as two distinct 
legal entities, were they not? A. I can’t answer that be¬ 
cause of the cards, all the cards were kept under one sig¬ 
nature, under the Bell Cab file. 

Q. Bell Cab trade name; that is the way the Public Utili¬ 
ties Commission carried it? A. Bight. 

533 Q. But the legal entity is carried in the legal en¬ 
tity of some corporation? A. Yes. 

The Court: He has already said so, The Washington 
Bell Cab Company, Inc. 

***#•##*•• 

Mr. Offutt: I can introduce the traffic regulations—20-A 
of the traffic regulations. 

May I show it to Mr. Mclnerney? He may want to say 
something about it. 

Mr. Mclnerney: I don’t think it is material. 

The Court: May I see it ? 

(Thereupon, the traffic regulations were handed to the 
Court by Mr. Offutt.) 

The Court: 20-A? 

534 Mr. Offutt: All except the last paragraph. 
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The Court: It seems that the first paragraph is admis¬ 
sible, Mr. Mclnernev. What do vou sav? 

Mr. Mclnernev: It always brings us back to the issues 
in this case, whether we are dealing with an assault or an 
automobile accident. 

The Court: We are dealing with both. 

Mr. Mclnernev: Both—I stated before, and probably 
will again, I don’t think in this case there is any evidence 
that this man had any knowledge at all that he allegedly 
did run over the man’s leg, because the evidence produced 
by the plaintiff to date is to the effect that only several 
months after the date of this occurrence someone told Mrs. 
Southard that this automobile might have run over him, 
and because Mrs. Southard saw some automobile marks on 
the pants leg. 

The Court: A little less than a month. 

Mr. Mclnernev: I don’t think so. 

The Court: Isn’t it a fact for the jury? How can I say 
the driver had no reasonable knowledge he did not run 
over this man? This man is an eye witness and said he 
did. 

Mr. Mclnerney: True, he did; but he said it in 1950. He 
goes back and says when it happened. 

535 The Court: T don’t think it goes to the weight of 
the testimony. I don’t really see the materiality. 

Mr. Offutt: In view of your objection, I will withdraw 
it. 

The Court: The last witness, what of him ? 

Mr. Offutt: Yes. A joint enterprise. 

Mr. Mclnernev: There is nothing in the pretrial order 
about a joint enterprise. It says he was an agent of the 
Bell Cab Company, Inc. It is a different element there, 
if we are going into a joint enterprise. j 

The Court: Well, we come back to what I said a few 
days ago: The pretrial order doesn’t mean anything unless 
it narrows and clearly delineates. 

You can read this pretrial order and come up with either 
—it supports a joint enterprise or it doesn’t. 


i 
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Why don’t we pause now, because I think from now on 
we are going to get into this thing. 

• ••••••••• 

Whereupon, 

Leroy Brill, Jr., 

resumed the stand and was examined and testified as fol¬ 
lows : 

Further Direct Examination 
By Mr. Offutt: 

Q. Mr. Brill, you were president of the Washington 
Bell Cab Company, Incorporated, trading as Bell 

536 Cab Company? A. Yes. 

Q. With offices at 1317 L Street, Northeast? A. 

Yes. 

Q. I believe you said something on direct examination 
the first day you were examined that there was no such 
thing as the Washington Bell Cab Company, Inc., named 
defendant in these pleadings? A. I believe I said it was 
no longer active. 

Q. Did you appear here as a representative of that de¬ 
fendant; was that what you said? A. Yes. 

Q. I asked vou if vou had heard Mr. Mclnernev identifv 
you as, Mr. Brill, as representing the defendant corpora¬ 
tion, and you said you did not hear that. A. I think I said 
I did not notice. 

Q. W^ere you not seated at the counsel table as a repre¬ 
sentative of this defendant? A. Yes, because I am an 
officer of the Bell Cab Company, Inc., trading as the Bell 
Cab Company. 

Q. The Washington Bell Cab Company, Inc., trading as 
the Bell Cab Company has been sued as the Bell Cab Com¬ 
pany, Inc., and you have answered and appeared as de¬ 
fendant twenty times in this very court? A. Not 
lately. 

537 Q. Haven’t you filed an answer for the attorney 
and never raised the question that you were repre- 
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senting the Washington Cab Company, Inc.? A. I don’t 
believe that is true. 

Q. You don’t believe that is true? A. I think this is the 
only case we have had since I have been there where the 
wrong name was used. 

• ••••**#•• 

By Mr. OfFutt: i 

Q. The Washington Bell Cab Company, Incorporated, of 
which you are president, do you owm the building at 1317 L 
Street, Northwest? A. No. 

Q. Do you operate the corporation there? A. Yes. 

Q. Do you sell gasoline there? A. Yes. 

538 Q. Do you collect dues from any of the drivers of 
the Bell Cab Company? A. Yes. 

Q. Who is secretary-treasurer of the Bell Cab Company, 
Inc.? A. William Bralove, Jr. 

Q. Does he act as cashier there sometimes? A. Occa- 
sionallv. 

Q. Do you collect dues of four dollars a vreek from the 
drivers? A. Four dollars a w^eek, but not all dues. 

Q. Who takes that money in, who receipts for it? A. 
It is in the account of the Washington Bell Cab Company, 
Inc. ' 

Q. Now, the Bell Cab Company, Incorporated, was for¬ 
merly under that name, which your father Leon Brill, Jr., 
and the senior Mr. Bralove owned the stock of, didn’t they? 
A. Yes. 

Q. Then it was the Bell Cab Association of which he 
owned the stock also? A. That is going away back. 

Q. But at any rate there came a time, did there not, wdien 
your father and the senior Mr. Bralove incorporated by 
Articles of Incorporation, which I have copies of here, 
became the Washington Bell Cab Company, Incorpor¬ 
ated? A. Yes. 

539 Q. And formerly ran the business under that 
name? A. No, formerly as a partnership. 
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Q. Formerly as a partnership under a corporate set-up? 
A. Right. 

Q. They operated at the same location? A. Yes. 

Q. Operated the same fleet of cabs with some little vari¬ 
ation? A. Yes, change of drivers and cabs. 

Q. The same color scheme? A. It had been in business 
25 years. 

Q. I mean the color scheme. A. Yes. 

Q. In the telephone book it is listed as Bell Cab Com¬ 
pany as before? A. I don't know what it is in the tele¬ 
phone book. 

Q. In February of 1947, there was a change in the tele¬ 
phone listing? A. Not as far as I know. 

Q. It was never shown in the telephone book as The 
Washington Bell Cab Company, Inc.? A. I don't think it 
has been. 

Q. Was there a box in the classified directory which 
said “Call for Bell Cab'' and refers to the Bell Cab Com¬ 
pany? A. I think it says “Bell Cab.” 

540 Q. And gives the address as 1317 L Street, North¬ 
west; Executive 6700? A. Yes. 

Q. And if you call Executive 6700 and ask for the Bell 
Cab, The Washington Bell Cab Company, some representa¬ 
tive will answer that call? A. The Bell Cab Company. 

Q. And as for the Bell cab, it shows the Bell Cab Com¬ 
pany colors, and the person who operates that cab must 
get permission? A. To qualify at the Public Utilities 
Commission, yes. 

Q. If he has a cab and wants to become connected with 
your association, he has to pay for painting? A. Yes. 

Q. And he pays four dollars a week for belonging to that 
organization? A. Yes. 

Q. Assuming or supposing a telephone call would come 
in, let’s assume this: “This is Mr. Offutt. Send a cab down 
to the Courthouse,” and he wants to go out to his home: 
and you would turn that telephone call over to a cab driver, 
say No. 208, John Tarman, assuming he is driving it back 
in January of 1948; would he be required to answer that 
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call if he had no other fare before? A. No, the call would 
be offered to him. 

541 Q. You just say, “Will you take that call?” A. I 
can answer with an explanation. Assume it comes 

in on the call box. He is on the corner. You are on the 
corner. He is supposed to be cruising on the streets. The 
fact that they are there, it means that he is interested in 
taking those calls. You call No. 208, and he answers, but 
there is no question that he would take the job. We say, 
such and such an address. 

Q. Suppose he said, “No, I am not going to take that 
call.” What do you do in that case? A. That happens. 

Q. If you tell him where to go, he says he is not going 
to take the call or refuses point blank? A. I believe the 
call would be given to another operator at that time, and 
we would call him to the office to see why. 

We would ask him not to play on those boxes if he did 
not want the business. 

Q. What do you do in such a case? A. Paint out—take 
off the color scheme. 

Q. Would you notify the Public Utilities Commission he 
was no longer to use your color scheme? 

The Court: And name? 

The Witness: And name. 

# * * * * * * • * * 

Q. Otherwise you have the control of operating the 

542 company, put him out, if he does not operate the 
color scheme and conform to your rules? A, Yes, 

we do. 

Q. Does he get any privilege of free towing for this four 
dollars he pays in? A. He buys gas from our pumps and 
pays for it, but we give him free towing service. 

Q. You don’t use any of the money? A. No. 

Q. The oil, do you get a profit on that? A. Yes. 

Q. The Washington Bell Cab Company, Incorporated; 
do you own that? A. The Washington Bell Cab Company 
owns it, and the trade name, I might say. 
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Q. When Mr. Craze accepted the suit papers served on 
him, he was acting within his authority as a representative 
of the Washington Bell Cab Company, Inc.? A. Well, he 
has been designated to accept service among three or four 
others. 

• ••*•***** 

543 Q. Conrad E. Craze was acting under his author¬ 
ity, of this corporation, of which you are president. 

A. That calls for a conclusion. I did not read the papers. 
If the marshal came up and had papers for the Washington 
Bell Cab— 

Q. (interposing) You know Mr. Mclnerney was acting as 
attorney for the Washington Bell Cab Company, Inc.? 

Mr. Mclnerney: Just a minute! I don’t know whether 
he knew it. I did not know it. Washington Bell Cab was 
sued. There was a denial of ownership so far as the Bell 
Cab Company was concerned. 

The Court: Did you answer that complaint? 

The Witness: No, sir. 

Q. Did you employ Mr. Mclnerney to represent you—the 
Washington Bell Cab Company, Inc.? A. Legally? 

Q. Yes, sir; and when you came down here and sat at 
this trial you understood the Washington Bell Cab Com¬ 
pany, Inc.,—I started to say yes or no. I want it answered 
without interference. 

The Court: I think the witness can answer. 

Mr. Mclnerney: Is there is any conclusion, legal 

544 conclusion you want to draw? 

The Court: The witness can answer the question, 

ves or no. Mr. Brill is a lawver. 

•> 

*#•***•*•* 

Q. Weren’t you about nodding your head to say “yes” 
when he interrupted you? A. As far as I knew, I was 
down here to answer the Bell Cab case, but I did not read 
the pleading. 
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Q. You knew, did you not, that the car, taxi, No. 208, 
bore the tag number D.C.-21365? A. I did not know the 
tag number. 

Q. The taxi No. 208, which bore—was in the Washington 
Bell Cab Company, Incorporated, in 1940 when you came 
down here? A. Yes. 

Q. And you knew John Tarman was the operator of the 
cab when this incident took place? A. Yes. 

• • * * * « * * # ! • 

Q. You understood when you came down here, Mr. Brill, 
that the Washington Bell Cab Company was being sued as 
the owner of Cab No. 208? 

545 Wasn’t that w*hat you understood w’hen you came 
down here? 

Mr. Mclnerney: Just a minute. 

Mr. Offutt: I am not asking Mr. Mclnerney. 

Mr. Mclnerney: If Your Honor please, there is nothing 
in this record whatsoever where the Bell Cab or Washing¬ 
ton Bell Cab has ever admitted ownership of this vehicle. 
That has been denied. 

The question wns, didn’t you come in here on the basis 
that you recognized ownership of this vehicle? 

The Court: I think the witness can answer it. 

The Witness: No, if I remember the question correctly. 
The Court: Well, I think you do. No, he says. Boom! 

Q. Well, is it your testimony that you never saw the 
complaint in this case and read it? A. I have read it since 
the case started. i 

Q. You know in this case it says the cab was owned by 
the Bell Cab Company, Incorporated. 

• • • * * # * # * • 

546 Q. I think you said you acted as lawyer for the 
Bell Cab, Incorporated? A. We helped incorporate 


it. 
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Q. Don’t yon represent them in other matters? A. Only 
in plaintiff’s property damage in small amounts. I don’t 
represent them in full. 

#*####**## 

548 Q. Now this defendant, Mr. Tarman, still operates 
under the Washington Bell Cab Company, Inc., 

trading as Bell Cab Company; correct? A. He operates 
part-time, I believe, if at all. He is employed by us as a 
painter or mechanic. 

####****** 

549 Cross-Examination 

By Mr. Mclnernev: 

Q. Coming down to January 27, 194S, using the descrip¬ 
tion of this cab 208, who was the owner of that taxicab? A. 
John Tarman. 

Q. Who was the true owner? A. The Washington Bell 
Cab previously— 

Mr. Offutt: (interposing) Title is still in the Washing¬ 
ton Bell Cab Company, Incorporated. 

The Court: Right. That shows whose name title is in. 
Mr. Offutt: I object to that as a conclusion. 

The Court: We have in evidence the title to this cab was 
registered in the name of The Washington Bell Cab Com¬ 
pany, Inc.; right? 

550 Mr. Mclneraey: Right. 

The Court: And you want to go from there. 

Mr. Mclnerney: I want to go back and ask him who 
owned it. I suppose I could do it this way: 

Bv Mr. Mclnernev: 

» * 

Q. Was it owned by Washington Bell Cab Company? 

The Court: Are you asking what the transaction was? 
Mr. Offutt: May I be heard? He is going beyond the 
statute. The statute says title owner is the owner and 
anyone operating the car is assumed to be the agent of 


95 


the title owner. Nothing in the evidence can go beyond that 
title. 

The Court: I overruled your objection. 

Mr. Offut.t: My further objection is, he is going beyond 
direct examination. No examination of mine was with 
respect to this at all. If he is going to make my witness 
his witness, if he is using— 

The Court (interposing): The whole tenor of his exam¬ 
ination of Mr. Brill since he has been called this time is to 
show his connection or absence of connection, as the case 
may be, between the Washington Bell Cab Company, Bell 
Cab Company, and Tarman, and this automobile. Obviously 
it is in response to direct examination. Whether it has any 
legal bearing— 

The question is, Mr. Witness, Mr. Brill, who owned the 
cab? That calls for a conclusion. If you care to answer, you 
will have to tell how you know. 

551 Mr. Offutt: My objection is overruled? 

The Court: Yes. 

The Witness: John Tarman, because he bought that cab 
on a conditional sale and had made payments to the com¬ 
pany until such time when it was paid. 

I say this from having reviewed the account card. 

##•*###»•# 

The Court: Let me ask Mr. Brill this: Did you have any¬ 
thing personally to do with the transaction involving the 
automobile—the sale of the automobile—to Mr. Tarman? 

The Witness: No. 

552 The Court: All you know is what the records 

show ? j 

The Witness: Yes. 

The Court: Then I sustain the objection, Mr. Mclnerney. 
By Mr. Mclnerney: 

Q. Have you anything to do with the records of the 
Washington Bell Cab to know if that company was the 
owner on that date? A. Yes. 

Q. As owner of the cab on that date, how was owner¬ 
ship exemplified— 
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Mr. Offutt: Are yon talking about this ownership after 
the Court has ruled? 

Mr. Mclnerney: Ownership as opposed to registration. 

Mr. Offutt: It is just another way of trying to get around 
Your Honor’s ruling. I think he ought to he censured. 

The Court: I think the objection should be sustained. It 
is a simple thing to produce the records. That will take 
another half day. 

Mr. Offutt: I have never seen such records. 

The Court: Your objection is sustained, Mr. Offutt. 

By Mr. Mclnerney: 

Q. What is the relationship of the Washington Bell Cab 
Company, Inc., with respect to taxicab operated by Tar- 
man on January 27, 1948— 

Mr. Offutt: Y r our Honor, that is the same thing he 
553 is trying to get around. 

The Court: Mr. Brill has said there was no per¬ 
sonal transaction between his company and Mr. Tarman. 
The only way that can be established is bv the records 
themselves, as a matter of law. I recognize the technical 
objection, but there is nothing I can do. 

Mr. Mclnerney: He can testify from the qualifications 
counsel for plaintiff interposed in direct examination by 
telling what arrangements there were so far as the opera¬ 
tion of this cab was concerned on this particular date, of 
his own knowledge. 

The Court: If he knows, but he wasn’t connected with 
the company at that time. 

Mr. Mclnerney: He said he was attorney for the com¬ 
pany. 

The Court: Mr. Brill, from his own knowledge, from 
what he gleaned from the records—you may answer. If 
your answer is based on what the records show, the records 
are the best evidence, and vou mav not answer. 

The Witness: What was the question? 

Mr. Mclnerney: From the relationship existing, if any, 
on January 27, 1948, between Mr. Tarman and Washing- 
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ton Bell Cab Company, Inc., if you know from your own 
knowledge, what was the relationship, if any? 

The Witness: I don’t think I can answer of my own 
knowledge. 

i 

ft####**##* 

572 Mr. Mclnerney: He has not shown anything what¬ 
soever which shows that the Washington Bell Cab 

Company, Incorporated, would be the principal, whereby 
the events which took place—the assault—would be com¬ 
mitted by a man in the scope of his employment. 

The Court: Are you addressing yourself now solely to 
the assault with the fist, and the running over of the leg? 

Mr. Mclnerney: The only way I can do that is to discuss 
both, although I have attempted to distinguish them. 

The Court: Is it your position, basic position, that it 
applies to both causes of action? 

Mr. Mclnerney: Yes. I have to approach this discussion 
on the theory, first, that the plaintiff has alleged two the¬ 
ories upon which he believes he is entitled to recover: One, 
assault committed within the scope of his employment; two, 
in the operation of this motor vehicle he is entitled to re¬ 
cover for the careless and negligent operation of it. Those 
are his theories. I merely distinguish them by establishing 
in law he has proven neither. My theory is that there was 
one assault, one act, and notwithstanding, he has destroyed 
the presumption by proving ownership; and if he 

573 stands on that theory that it was being used as a 
taxi, the only way he can show responsibility on the 

corporate defendant is to prove it was within the scope of 
his employment, that he was using it in his taxi business, 
allegedly conducted by the corporate defendant. 

The Court: In order to hold the company? 

Mr. Mclnerney: In order to hold the company. 

• * # # # # # • * * 
575 In Smith versus Cathay. 
**#••*«*#* 
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166 Fed. 797 


**#*##• 

576 White versus 

Supp., p. 272; decided in 1941. 

******* 

It is in 98 S.W., 889, 

******* 


29 New York 


# • # 


# • • 


578 Another case, 166 Southern, p. 50, an Alabama 
case, decided in 1936. In that case, the plaintiff got 
on the train with her grandchild. 

********** 


606 Wliereupon, 

Marion F. Frye 


was produced as a witness on behalf of the defendants, and, 
having been first duly sworn, was examined and testified as 
follows: 


Direct Examination 


By Mr. Mclnerney: 

********** 

Q. Where are you employed? A. Metropolitan Police 
Department. 

607 Q. And for how long? A. 31 years. 

Q. Directing your attention to January 27, 1948, 
which branch of the Police Department were you attached 
to at that time? A. The Accident Investigation unit. 

Q. The Accident Investigation unit has to do with the 
investigation of what type of police work? A. All traffic 
accidents. 

Q. Directing your attention to January 27, 1948, where 
were you living at that time? A. 901 B Street, at that 
time, which is now Constitution Avenue, Northeast. 

Q. Are you—or were you acquainted with Mr. Southard 
at that time? A. Yes, he lived up the street from me, and 
I saw him going back and forth all the time. 
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Q. Do you have a son? A. Yes. 

Q. What is his name? A. Allen. 

Q. Are you acquainted with John James? A. Yes. 

The two boys went to school together. They have known 
each other since they were two years old. 

Q. Directing your attention to some unusual hap- 

608 pening outside the house— A. (interposing) Yes, 
I was in the kitchen. 

Q. What was the first thing that directed your attention 
to the incident which happened outside? A. I don’t know, 
but I know there was some noise out front, and I went to 
the front door. 

Q. What did you see ? A. A Bell cab going up the street. 
At the time I saw it, I guess it would be in front of 905, 
and the boys were chasing it. My boy was along the side 
of it. The other boy was behind. Finally my boy got hold of 
the door. James got hold of the back. I hollered to let the 
car go. The wheels were spinning. 

Q. Did you see Mr. Southard at that time? A. Well, my 
house is on the south side of the street, on the corner. As 
you come out of my house, my steps, there is a walkway to 
the curb, to the cross walk. He would be to the left. That 
would be to the west of my walkway, if it continued right 
across the cross walk. 

Q. There is a sidewalk in front of your house? A. Yes. 
That is what I am speaking of. He was lying on that side¬ 
walk. 

Q. Can you estimate the width from the north line to the 
south walk ? 

The Court: The paved sidewalk? 

609 The Witness: 12 feet. I don’t know exactly, but 
around 12 feet. 

! 

# * * • * * # # • # 

Q. What was the condition of the weather at that time? 
A. It seemed to me like it was clear, but it had snowed and 
the streets probably were thawed out. The wheels were 
spinning. It was clear all right. 
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Q. Take your walk; after you come up the south line of 
the sidewalk, isn’t there a step to step down to the side¬ 
walk itself? A. Yes, my step is wooden. My walk leads 
down to the sidewalk, and about ten inches you step down. 

Q. Can you tell the jury where Mr. Southard’s head was 
with respect to that step—the 10-inch step? A. He wasn’t 
near that one. I would say he was lying practically north 
and south at an angle of 45 degrees, by the south curbline 
—the south crosswalk of B Street and the street itself. His 
feet were off that curb. 

Q. Do you mean the curbline of the south sidewalk? A. 
The sidewalk itself, from the street. 

Q. Was any part of his body extended in the street or 
over the north curb of B street? A. The nearest curbline 
would be three feet. His feet were lying toward the curb. 

His head was lying toward mine, which is south. 
610 Q. Taking the north line of the south carbline, 
taking that curb, where were his feet with respect 
to that curbline? A. Three feet south, toward the house. 

Q. At any time did you receive any information, from 
the time you came out of your house, that that taxicab ran 
over any part of his body? A. I have never received any 
information. 

#•##•*•••• 

Q. Did you ever receive any information at any time 
that the taxicab might have run over his leg? A. Yes, sir. 

Q. When did you receive that? A. At the beginning of 
this trial. 

***##••«•# 

Q. As an officer attached to the Metropolitan Police 
Force, you would have been on duty at the time this acci¬ 
dent happened? A. An officer is never off duty, in case 
of emergency. 

Q. And if you had received any information that this 
motor vehicle had run over Mr. Southard, what jurisdiction 
would you have had over this investigation from that point 
on? 

• *•••••••• 
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611 The Witness: I would have handled it myself or 
received any information and called the Accident 
Investigation Unit. 


********* 




Q. And the reason for that would have been that a motor 
vehicle had been involved in the incident? A. The precinct 
handles other types. | 

Q. Do you remember who helped move Mr. Southard 
after this? A. I was there and he was put in the cab. I 
don’t know whether it was a cab or not. It seems 
612 to me it was a Yellow cab. I am not positive. They 
about had him in when I came back down the street. 
I brought the boys back. I think they were putting him in 
this car. They were just about putting him in when I got 
back. 


* * * * * # * * * • 

Cross-Examination 


By Mr. Offutt: 

* * * * • * * # * # 

Q. When this commotion occurred which resulted in your 
going out in the street, you were in the back of your 

613 house, in the kitchen? A. Right. 

i 

* # * # # * * * * * 

614 Q. His head was toward B street, and his feet 
were direct north— A. (interposing) They were 

not directed north and south. They were on an angle. 
There was a pile of snow there, and lie was lying over this 
pile of snow. It attracted my attention being up high.: 

Q. Because it was banked higher, you had to shovel out 
a pathway to the street? A. The result of the snow being 
moved. 

Q. You had to make a pathway down to the street itself? 
A. The sidewalk was cleared out. 

• * * * * * * * • • 
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616 Q. Did you notice that it was a Bell cab? A. Yes, 
sir. 

Q. Did you notice also that it said “Bell Cab Company” 
on the side? A. Being a policeman, we go by color more 
than we do the name. 

• ••••••••• 

Q. You noted the color scheme? A. Yes, sir. 

*••••*•#•• 

619 Whereupon, 

Robert Franklin Carpenter 

was produced as a witness on behalf of the defendants, and, 
having been duly sworn, was examined and testified as 
follows: 

620 Direct Examination 

By Mr. Mclnerney: 

• ##•#«•##* 

Q. Where do you live at the present time ? A. 203 Tenth 
Street, Northeast. 

Q. Where were you living on January 27, 194S? A. 903 
B Street, Northeast, with Mrs. Boettler. We are related; 
she is my second cousin. 

• **••••••* 

Q. Directing your attention along about five o’clock in 
the afternoon of January 27, 1948, where were you in the 
premises at that time? A. Sitting in a chair at the front 
window, looking out. 

Q. Did you see a taxicab coming up in front or in close 
proximity to the house? A. Yes. 

Q. Did you see anything unusual when the taxicab drew 
up? A. No. 

621 Q. Did there come a time when you did notice 
something unusual? A. The only time was when 

the gentleman got out of the cab. 
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Q. Do you know Mr. Southard? A. Only by living next 
door to him. I wasn’t acquainted with him until recently. 
Q. Did you recognize him? A. Yes. 

Q. You mean Mr. Southard? A. Yes, sir. 


Q. What door did he use to get out of the cab? 


A. The 


door from the back of the cab—it would be the right-hand 


door. 


Q. Then what happened? A. We had a place shoveled 
out over the street. lie started out walking toward the 
house. The other fellow jumped out of the cab and went 
around back. He said something to Mr. Southard. I just 
saw his mouth moving. 

The Court: What else did you see? 


The Witness: He must have said something to Mr. 
Southard because lie turned around. 


***#*####• 

Q. Were you keeping your eyes on the sidewalk where 
Mr. Southard was? A. Yes. 

622 Q. Where was he? A. I would say around three 
to four feet from the curb. 

Q. On the sidewalk? A. Yes, sir. 

Q. Then what happened ? A. I saw this other fellow hit 
him in the face, and he went to get in the cab and pulled off. 

I saw he wasn’t getting up. I came out to see if I could 
help him. I saw the cab going up the street. Mr. Frye’s 
son and John James run after the cab. I heard Mr. Frye 
holler at them. Then I drew my attention back to Mr. 
Southard lying there. 

Q. Was the snow piled up there? A. Yes. 

Q. Where did you see Mr. Southard? A. I would say at 
the edge of the pile of snow where it was shoveled off the 
sidewalk, to the inside edge of the tree box. 

Q. Did any part of his body extend over the street? A. 
No. 

Q. Did you see any part of the cab run over Mr. 
Southard’s body? A. No. 

Did you have the whole thing under your observa¬ 
tion all the time? 


623 
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Mr. Offutt: He did not say that. 

The Witness: Yes. 

The Court: When you came out the door, was the cab on 
its way or had it started up? 

The Witness: It had started up fairly good. 

********** 

Cross-Examination 

By Mr. Offutt: 

********** 

624 From that time on you watched the cab, and when 
the boys let go of the cab, the cab kept going, and 
then you looked back at Mr. Southard to see what you could 
do ? A. Right. 

Q. So when you saw them, you were not looking at Mr. 
Southard but looking at the cab going down the street? 
A. Probablv so. 

Q. When you got out on the street—when Mr. Southard 
was struck by the cab driver, he fell against the snow’ bank? 
A. The edge of the snow’ bank. 

Q. The cab driver was out toward the cab? A. His feet 
w’as tow’ard the cab. 

Q. The cab driver w*as tow’ard the cab? A. The cab 
driver got out and walked around the cab. 

Q. He w*as nearer the cab than Mr. Southard? A. Right. 
Q. Near the curb? A. Tw’o steps or so. 

********** 

626 Q. From the time you observed the taxi driver 
make a motion to strike, w*as Mr. Southard trying to 
defend himself? A. No, sir. 

********** 

Q. Do you know’, by the way, wrhen Mr. Southard got out 
of the cab and started w’alking, w’asn’t his back tow’ard the 
cab driver; didn’t he turn around, and then was w’hen he 
w’as hit? A. Yes, sir. 

********** 
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627 The Court: Yes. Can you tell where he was ? 

The Witness: Outside the sidewalk, lying inside 
part of the tree box, which is about three feet. 

The Court: When you came out and first saw him lying 
there, tell whether his feet extended beyond the curbline. 

The Witness: Kind of in the pathway where we shoveled 
the snow back; where he had walked right in. 

* * * * * * * * * ' * 

630 Q. You would not be able to say whether the leg 
actually slipped down, extended over the curb, and 

the right rear wheel ran over his leg, and whether he in¬ 
voluntarily pulled his leg back and got back on the side¬ 
walk; you don’t know that? A. I would say it would be 
pretty far if he did that. 

* * * * * * * * * « 

631 John Smallwood Tarman 

took the stand in his own behalf, and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Mclnerney: 

• ****#**## 

Q. And your age? A. 48. 

Q. Where do you live? A. Aeeokeek, Maryland. 

##*###i***« 

632 Q. Directing your attention to January 27, 1948, 
where were you working at that time? A. I was 

driving a cab. 

Q. What cab? A. No. 208, Bell cab. 

Q. What kind of an automobile was that? A. A 1941 
Plymouth. 

Q. Where did you first come into possession of that auto¬ 
mobile? A. I bought it from the Bell Cab Company in 
1941. 

Q. Did there come a time when vou paid for it? A. I 

did 
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Mr. Offutt: He did not say that. 

The Witness: Yes. 

The Court: When you came out the door, was the cab on 
its way or had it started up? 

The Witness: It had started up fairly good. 

****#*#### 

Cross-Examination 

By Mr. Offutt: 

***♦*##### 

624 From that time on you watched the cab, and when 
the boys let go of the cab, the cab kept going, and 
then you looked back at Mr. Southard to see what you could 
do ? A. Right. 

Q. So when you saw them, you were not looking at Mr. 
Southard but looking at the cab going down the street? 
A. Probably so. 

Q. When you got out on the street—when Mr. Southard 
was struck by the cab driver, he fell against the snow bank? 
A. The edge of the snow bank. 

Q. The cab driver was out toward the cab? A. His feet 
was toward the cab. 

Q. The cab driver was toward the cab? A. The cab 
driver got out and walked around the cab. 

Q. He was nearer the cab than Mr. Southard? A. Right. 
Q. Near the curb? A. Two steps or so. 

• •*#**•**• 

626 Q. From the time you observed the taxi driver 
make a motion to strike, was Mr. Southard trying to 
defend himself? A. No, sir. 

#****##*## 

Q. Do you know, by the way, when Mr. Southard got out 
of the cab and started walking, wasn’t his back toward the 
cab driver; didn’t he turn around, and then was when he 
was hit? A. Yes, sir. 

******###„ 
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627 The Court: Yes. Can you tell where he was? 

The Witness: Outside the sidewalk, lying inside 
part of the tree box, which is about three feet. 

The Court: When you came out and first saw him lying 
there, tell whether his feet extended beyond the curbline. 

The Witness: Kind of in the pathway where we shoveled 
the snow back; where he had walked right in. 

********** 

630 Q. You would not be able to say whether the leg 
actually slipped down, extended over the curb, and 

the right rear wheel ran over his leg, and whether he in¬ 
voluntarily pulled his leg back and got back on the side¬ 
walk; you don’t know that? A. I would say it would be 
pretty far if he did that. 

**#**##### 

631 John Smallwood Tarman 

took the stand in his own behalf, and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Mclnerney: 

* * * * * * * * * * 

Q. And your age? A. 48. 

Q. Where do you live? A. Accokeek, Maryland. 

* * * * * # * * «.# 

632 Q. Directing your attention to January 27, 1948, 
where were you working at that time? A. I was 

driving a cab. 

Q. What cab? A. No. 208, Bell cab. 

Q. What kind of an automobile was that? A. A 1941 
Plymouth. 

Q. Where did you first come into possession of that auto¬ 
mobile? A. I bought it from the Bell Cab Company in 
1941. 

Q. Did there come a time when vou paid for it? A. I 

did. 
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Q. When was that? A. About the middle of 1943. 

Q. As you were purchasing this taxicab, or automobile, 
was it registered in your name? A. No, sir, it was not. 

Q. In 1943, you said you paid for it? 

The Court: 1943 or 1946? 

The Witness: The middle of 1943. 

Mr. Offutt: What was that date, 1943? 

The Court: When he paid for it. 

By Mr. Mclnerney: 

Q. Thereafter, did you continue to use that motor vehi¬ 
cle as a taxi? A. I did. 

633 Q. What arrangement did you ever make there¬ 
after to borrow anv inonev on that taxi? 

» •> 

• *#****##* 

Q. Did you ever, after you paid for it in 1943, borrow 
any money and pledge the motor vehicle for it? 

********** 

Q. Did you borrow any money? A. I did. 

Q. When? A. The latter part of 1943 when I got in 
some difficulty and borrowed some money on it, three or 
four times. I borrowed money on it when my father died. 

********** 

Q. On January 27, 194S, did you owe any money on 
it? A. Repair bills. 

634 Q. On January 27, 1948, what arrangement did 
you have with the Bell Cab Company respecting the 

operation of that motor vehicle? A. I was driving it as a 
cab and paying four dollars a week dues, and a little bit 
on the repairs. 

Q. Do you remember what on the repairs? A. It would 
vary. It depended on how much 1 owed on the cab. 

*•*•***#*# 

Q. Of that four dollars a week that you paid, you paid 
it to whom? A. I paid it to the cashier as dues and in¬ 
surance. 
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Q. Other than that money, did you pay any other money 
to the Bell Cab Company? A. None whatsoever. 

635 Q. When you operated that motor vehicle as a 
taxi, what did you do with the money earned from 

the operation of it? A. I put it in my own pocket. 

Q. No part went to the Bell Cab Company? A. None 
whatsoever. 

Q. Directing your attention to January 27, 1948, were 
you operating that vehicle on that date as a taxi? A. I 
was. 

Q. Did there come a time when Mr. Southard entered 
vour cab? A. He did. 

Q. Prior to the time he entered your cab, had you picked 
up any other passenger? A. I had. 

Q. Where? A. At 14th and F Streets, Northwest. 

Q. Who was it? A. A lady. 

Q. In what part of the cab did she sit? A. In the back 
of the cab. 

i 

Q. Did she give you any destination? A. To take her 
to Lansburgh’s. 

^ • ! 

Q. After that, in what direction did you travel? A. I 

went east on F Street. 

Q. Did there come a time when you reached 12th Street, 
Northwest? A. I did. 

636 Q. Did you stop at 12th Street? A. I did. I 
stopped for the red light. 

• * * • » * * * * * 

Q. Mr. Southard got in your cab? A. Yes. 

Q. Then what happened? A. The light just changed. 
Mr. Southard started to get in. I saw he was drinking— 

* * • * * # # # # ; # 

The Witness: Mr. Southard got in the cab. I saw he 
was drinking. I did not refuse. Ordinarily, I would 

637 refuse, but the light changed. I had the lady in the 
back. We got to 11th and F Street, and Mr. Southard 

started to swear. I said, “Buddy, you will have to watch 
your language, I have a lady in the back of the cab.” 



108 


He started at 9th Street. I called him down again. I 
went to 8th and F, and made a right-hand turn. I went to 
E, and made a left-hand turn, and discharged the lady. 
The lady said— 

********** 

The Witness: (continuing) “If I were you, I would 
make him get out or in the back.” 

I continued to Union Station, and then to 4th and Massa¬ 
chusetts Avenue. Mr. Southard wanted me to take him to 
his shop. 

I said, “Where is your shop!” He said, “You know.” 
I said “Where.” 

We got to 903 B Street, where he wanted to go. He kept 
swearing, and calling me a son-of-a-bitch. 

Mr. Offutt: What! 

The Witness: We got to 903 B Street, Northeast. 

********** 

Q. At that point, when you got to 903 B Street, did you 
bring your taxi to a stop? A. 1 did. 

Q. Keeping in mind 903 and 905 B Street, Northeast, 
can you tell when you stopped your cab? 

********** 

638 The Witness: I stopped at an open space at 903. 

********** 

Q. Did you have any conversation with Mr. Southard? 
A. I tried to get Mr. Southard to pay me, get out of the 
cab. He kept sitting in the cab. 

• #*#****♦* 

The Witness: I asked Mr. Southard to pay his fare. He 
kept talking about me being unfair with him; said 1 had 
a lot of nerve to charge him a fare. 

Another fellow pulled in on the left, and a Diamond 
cab went back. We sat there five minutes. I even opened 
the door one time. He pulled the door back. I said, “I am 
tired of fooling.” 
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639 I got out of my cab and walked around to take him 
out. Meantime, he got out holding onto the door 

frame. 

I said, “Fellow, get away from the cab.” He took hold 
of the cab. I said, “I have a wife and five children, : and 
you have wasted enough time.” 

Then he said, “Go to hell, you Goddamn son-of-a-biteh.” 
Then I hit him. 

* * * * * * * * • * 

Q. What with? A. With my right fist. 

Q. What happened to Mr. Southard? A. He went down. 
He stayed there a second. He turned on his side. I turned 
around and walked back to my cab. I was between him 
and the cab. I walked around and got in the cab on the left 
side, and started off. 

Q. After you had hit him, was any part of his body ex¬ 
tending under the wheels of the cab? A. There was not. 

Q. Where was he lying? A. On the sidewalk, approxi¬ 
mately three to four feet from the curb. 

Q. Then you drove off? A. Then 1 drove off. 

Q. Did there come a time thereafter when you again 
saw Mr. Southard? A. Yes, about four days later. 

640 The lieutenant of the Homicide Squad sent word to 
the Bell Cab Corporation to come to Lieutenant Har¬ 
rington’s, the Hack Inspector’s office. 

I went about 10:30 in the morning, and stayed until 3:30 
in the afternoon. He was busy upstairs. He came down 
and asked about the case. 

He said, “Let’s go to the hospital and see the fellow.” 

So I got in his car and went into the hospital to see him. 
The Court: When was this? 

The Witness: About four days later. 

********** 

Q. Was your hacker’s license ever revoked? A. It was 
not. 

Q. Did you continue to operate? Yes. 
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Q. Was there ever any warrant sworn out against you 
on any criminal charge here? A. No, sir. 

Q. Were you questioned by a member of the Accident 
Investigation Unit? A. No, sir. 

Q. When was the first time you had any information 
concerning a claim being made against you because of your 
automobile running over Mr. Southard’s leg? A. A week 
before Christmas, when I made a deposition in your 

641 office. 

Cross-Examination 

By Mr. Offutt: 

«**##*#•*• 

642 Q. Now, you lived out of the District of Colum¬ 
bia on January 27, 1948; right? A. Yes, sir. 

Q. And at that time you were operating a Bell Cab Com¬ 
pany cab? A. Right. I was operating a Bell cab. 

Q. Didn’t it have the Bell Cab Company printed on the 
side of it? A. Yes. 

Q. And on the back of it, Bell Cab Company, and the 
number under that? A. 208. The telephone number on 
the back. 

Q. Not on the back? A. Only on the two rear doors. 

Q. You mean right-hand side of the cab and left-hand 
side? A. Yes, sir. 

Q. You drove the Bell cab under the Bell Cab Company’s 
colors, a distinctive color they alone use? A. Yes. 

Q. The only cab company in the District of Columbia 
using those colors; correct? A. To my knowledge. 

643 Q. I understood you to say you bought the cab, 
No. 208, in 1947? A. 1941. 

Q. And you bought that cab at that time; right? A. 
Right. 

Q. Who from? A. Mr. Leon Brill, Jr., and Mr. Brill. 
Q. Did you pay cash for it? A. No. 

Q. How much down? A. I did not pay anything down 
on it at that time. 




Ill 


Q. You did not pay anything? A. No, sir. 

Q. What was the color scheme? A. The Bell Cab colors. 
Q. What was the name from whom you bought it? A. 
The Bell Cab Association. 

Q. What was the name of the title owner at that time, 
whose name w*as it in? The registration card, whose name 
was it registered in as the owner in 1941? A. The cab 
association. 

Q. Did you ever see that registration card in 1941? A. 
Oh, yes; I have one. 

Q. And that was the same cab you were driving on Janu¬ 
ary 27, 1948? A.Yes, sir. 

644 Q. The same number? A. Yes, sir. 

Q. And you say you had bought the cab and paid 
for it in 1943? A. Right. 

Q. When you paid for it in the middle of 1943, did you 
put the title in your name? A. No, sir. 

Q. Why not? A. Because I put repairs on it and so 
could— 

Q. (interposing) You fully paid for it? A. I could have 
put it in my name at any time. 

Q. I didn’t ask you that; I asked you why you didn’t put 
it in your name wdien you completed the payments on it? 
A. Because I had repairs on it and left it that way. 

Q. Did there come a time when you completely paid for 
it? A. In the middle of 1943. 

Q. What do you mean, the middle; what month? A. 
Along July or August. 

Q. Have you seen the title for that car for 1943? A. No. 
Q. Have you ever seen the title? A. Yes, sir. 

Q. In 1943? A. No. 

645 Q. You don’t know what was on the title? A. No. 
Q. You said you owed money on it? A. Yes, I did. Re¬ 
pair bills. 

Q. WTien you started buying the cab, you paid nothing 
on account? A. Nothing down. 

Q. So when you started off, how did you get the use of 
the car? Did you pay anything for using it? A. Yes. 
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Q. Who? A. I paid the cashier. 

Q. What was his name? A. At that time there was a 
man called Brown there, and Mr. Fischer was there. 

Q. Did you hear the man testify here from the motor 
vehicle division who handles titles, Mr. Rogers, the gentle¬ 
man who brought the titles on Thursday or Friday? A. 
Yes. 

Q. Did you see those titles he had in his possession ? A. 
I seen titles. I don’t know what ones they were. 

Q. You have never had this car in your name, have you? 
A. I have not. 

Q. Have you ever assigned it? A. Yes, and sold 

646 the car. 

Q. When you assigned it, when was that? After 
this suit was filed? A. A year last September. 

Q. Just this past September? A. Right. 

Q. Whom did you sell it to? A. A dealer in North Caro¬ 
lina. 

Q. You carried the car down into North Carolina? A. 
No, he came up here. 

Q. And got it? A. Yes. 

Q. What was the name of the dealer? A. I don’t even 
remember. 

Q. What was his address; where was he from? A. I 
have got the address on a card up in the shop. I don’t 
remember. 

Q. How did you locate him to sell it? A. He came up 
from North Carolina and one of the boys in the garage 
mentioned I had one to sell. 

Q. Were you present? A. No, he sent him over to the 
shop to see me. 

Q. Have you been driving a cab since 1941 for the Bell 
Cab Company? A. Yes, since 1936. 

647 Q. Did you belong to the Bell Cab Association in 
1941? A.* In 1941? 

Q. Right. A. Yes. 

Q. Did you have a written agreement with them? A. I 
had a sales agreement. 
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Q. A written agreement whereby you belonged to that 
association? A. I don’t know whether it was an agreement 
belonging to that association. I had a sales agreement to 
the car. 

Q. Did there come a time when you went to see Mr. Har¬ 
rington down at the Hack Inspector’s office? A. Right. 

Q. About four days after this happened? A. Right. 

Q. How did you happen to go down there? A. Mr. Har¬ 
rington called the Bell Corporation and asked me to come 
to see him—Lieutenant Curtis wanted to see me. 

Q. And you went down? A. Yes, and went over to the 
hospital. ; 

Q. The day the call was received you went down; right? 
A. Right. 

Q. Four days after this accident on January 27, 1948? 
A. Right. 

Q. You knew Lieutenant Curtis of the Homicide Squad 
was looking for you before that day? A. No, I did 
64S not. 

Q. That very night, January 27, 1948, you knew 
the police—when you say Lieutenant Curtis of Homicide— 
had been up to the Bell Cab looking for you? A. No, 
Lieutenant Curtis had not. 

Q. You knew the police had been up there looking for 
you? A. The police had called into the Bell Cab and left 
word for me to get in touch with some officer at No. 9. I 
got in at one o’clock and the cashier then told me some 
policeman wanted to see me before one o’clock. At two 
o’clock I went to Mr. Brill’s office and the next morning I 
met a member of the Accident Investigation Unit. 

Q. It was before you contacted the police? A. Yes, I 
said it was before. 

Q. You mean this Mr. Brill in the courtroom (indica¬ 
ting)? A. No. 

Q. Who was it? A. Mr. Leon Brill, Jr., now dead. 

Q. Didn’t he also send you to his son, Leroy Brill? A. 
No, he did not. 
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Q. Did you ever see Mr. Leroy Brill about this? A. I 
don’t think I have. 

Q. You don’t think so? A. No. 

649 Q. Your testimony was taken on December 13, 
1950; do you remember? A. Yes. 

Q. At Mr. Mclnerney’s and Mr. McCarthy’s office? Was 
Mr. McCarthy there? A. No. 

Q. Was Mr. Mclnerney in there? A. No. 

Q. Not in the room while your testimony was being 
taken? A. Right. 

Q. You said the first time you heard that any claim that 
the taxicab had run over the leg of Mr. Southard was about 
a week before Christmas? A. Right. 

Q. Referring to this time when your deposition was 
taken; right? A. Right. 

Q. Were you served with suit papers in this case? A. I 
was not. 

Q. You were not? A. I was not. 

Q. You never hired a lawyer to defend you? A. No, I 
did not. 

Q. You don’t know how this answer got in here on 

650 your behalf ? A. No. 

Q. Filed by Mr. Mclnerney on December 31,1948? 
A. I know nothing about it. The first I knew of it was when 
Mr. Brill told me to come to court the day before I came 
to court. 

Q. This Mr. Brill here (indicating)? A. Right. 

Q. This year, 1951? A. Right. 

• ••••••••• 

651 Q. Now, then, this taxi you operated had a regis¬ 
tration card in it? A. Right. 

652 Q. That registration card is in evidence? 
(Addressing the deputy clerk:) Let me see it so 

there will be no question. 

That registration showed on it, did it not, that title was 
in Bell Cab Company, Inc.? A. Right. 

*••••*•••• 
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Q. This card you had in the cab at 1317 L Street, North¬ 
west? A. Right. 

Q. Didn’t you know this cab was entered on the police 
records that it was owned by the Bell Cab Company, Inc., 
of 1317 L Street, Northwest? A. I did not know that. 


# # ♦ # 


* # # * 


# 




Q. And the cab you were driving, No. 208, on January 
27, 1948, was the one the title of which was in the 
653 Bell Cab Company, Inc.? A. Yes, sir. It was regis¬ 
tered in the Bell Cab Company. 


# # * • * # # # * * 

657 Q. You said this cab was in back of you, blowing 
his horn; right? A. Right. 

Q. That w T as while you were in the vicinity of 903 B 
Street? A. Yes. 

Q. Were you standing still at the time? A. Yes. 

Q. That was before you got out of the cab and struck 
Mr. Southard? A. It was. 

Q. Did it pass you before you struck Mr. Southard? A. 
It did. 

65S Q. Did vou see the cab driver after that? A. I 
did. 

Q. Wliere? A. Around on 10th Street, facing the door. 

| 

#♦*#****#* 


660 Q. And it was Lieutenant Curtis who carried you 
over to Casualty Hospital? A. Right. 

Q. Isn’t it a fact that this man—Lieutenant Curtis— 
said, “Don’t make any noise. I want this man to look at 
you and you look at him, and come out.” A. Right. 

Q. You went in and looked at him; he looked at you, and 
you wrere removed from the room? A. Right. 

Q. Didn’t Lieutenant Curtis ask you if that w T as the man 
vou struck? A. Yes. 

Q. Didn’t he ask you how you struck him and you closed 
your fist like that (indicating), and showed him by 

661 swinging to indicate the left side of the jaw? A. I 
don’t recall showing him how I hit him. 
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Q. He was doing that because at that time the man was 
in critical condition and he was from the Homicide Squad 
investigating the case? A. No, Lieutenant Curtis told me 
that they had used so much penicillin on the man. He was 
having after-shot penicillin. The man was very bad off. 
That was the reason he was called in on the case. 

Q. Getting back, just for a moment with reference to 
this car, when you had paid for it in 1943, you do not have 
any independent recollection when you next had occasion 
to have come repairs done on the car, after you had paid 
for it? A. Before any idea of putting it in my name. I 
would hardly pay for the repairs before either I w’ould bor¬ 
row some money for sickness or for some repairs—more 
repairs. All the time I owned the car I owed something on 
it. 

Q. Where? A. From the company. 

Q. You got money from the company? A. From the 
company. 

Q. What company? A. Whoever was in the office. 

Q. What company? A. The Bell Cab Company. 
662 Q. What was his name? A. One of the gentlemen 
in the Bell Cab Association; another time the Bell 

Cab. 

Q. Let’s take the middle of 1943, who did you borrow it 
from—name, corporation, or company? A. I would al¬ 
ways get money from Leon Brill or William Bralove. 

Q. Did you sign anything for it? A. No. 

Q. Just ask and get it? A. Right. 

Q. How much interest did you pay on it? A. That I 
wouldn’t know. 

Q. How did you pay it back, at what rate? A. So much 
a night. 

Q. How much? A. Sometimes three dollars, sometimes 
four dollars. 

Q. Any dues? A. Every Saturday night I would pay my 
dues. 

Q. You don’t pay four dollars a day? A. Sometimes; 
sometimes you do not. 

Mr. Offutt: Let’s get this right. 
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I 


By Mr. Offutt: 

Q. Do you work for them now? A. Yes. 

663 Q. How much do you pay now? A. Twenty dol¬ 
lars a week. 

Q. You don’t pay four dollars a day? A. No. 

Q. On January 27, 194S, how much did you pay then? 
A. I don’t recall that—whether I paid anything. I didn’t 
pay anything. 

Q. Did you use the cab every day? A. I took it home. 
Q. Anybody else except you ? A. Nobody but me. 

Q. Anything else during 1948? A. No, not a thing; up 
until February 1948. 

Q. What time? A. The first day of February I went 
back in the garage. 

Q. What did you do with your taxi? A. I run a few 
jobs after parties, a few in the evening. 

Q. You did not use it as a cab all the time? A. No. 

Q. You did not pay the four dollars then? A. No. 

Q. You could use it part of the day and not pay the whole 
four dollars? A. Sure. The cab is mine. I was just pay¬ 
ing what I owed. 

664 Q. You heard Mr. Brill testify here? A. Four 
dollars a week, paid every week. 

Q. That includes insurance? A. Yes. 

Q. Free towing and everything? A. Yes. 

Q. You made no regular payments on this indebtedness? 
A. No. 

Q. How much did you owe on January 27, 1948? A. I 
don’t know. 

Q. December 10, 1947? A. I don’t know. 

Q. March 15th? A. I don’t know. 

Q. The middle of 1943 you bought it? A. The middle of 
1943 I paid it out. About a week later I borrowed more 
money. 

Q. How much? A. $250 at one time. 

Q. You signed no paper? A. I signed no paper. 
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Q. How did you pay it back? A. Sometimes three dol¬ 
lars a day, sometimes four; sometimes nothing, and just like 
that. 

Q. Did you get that from Mr. Brill? A. Right. 

665 Q. Mr. Leon Brill now deceased? A. Yes. 

Q. You did not pay any interest? A. Never asked 
me. Doing me a favor. Let me have the money. 

Q. How much did you sell it for? A. $190. 

Q. Did you have the Bell Cab colors on it? A. I did 
not. 

Q. Don’t you know a cab in North Carolina is worth 
more than here? A. I didn’t know. I have not been to 
North Carolina. 

Q. Was it in good condition? A. Yes. 

Q. A new motor the year before? A. In 1946,1 believe. 

Q. Didn’t you hear that title being read? A. A D.D.T. 
motor was put in at one time. Exchanged the motor then. 

Q. Exchanged the motor? A. The boys up on the job 
did it. 

Q. Did you pay for that? A. Yes. 

Q. Don’t you have records up there to show this? 

666 A. Sure. 

Q. And the records would show exactly? A. I 
imagine they would. 

Q. What do you mean “imagine”? You did not see the 
records up there? A. My work is painting cars. 

Q. You just take their word for it? A. Right. They 
said I owed $400. You go upstairs in the office and ask how 
much—you just ask how much you owe. 

Q. Did you actually see this dealer from North Carolina? 
A. I did meet the dealer. He has been back since to see if 
I could get any more cars. 

Q. You say you saw* him? A. I seen him each time he 
come there. 

Q. Who is the man who told you about him; give his 
name? A. Give his name? 

Q. Right—the dealer who wanted to buy. A. Walter 
Eden sent him over from the gas station. 
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Q. What is his name—full name? A. Walter Eden. 

Q. Who is he? A. The cashier in the daytime. 

Q. The cashier for the Bell Cab Company? A. Right. 

Q. Where did be tell you the man was— A. (in- 

667 terposing) He did not tell me anything. Walter 
Eden sent him to see me in the garage. 

Q. Do you have any objection to the Washington Bell 
Cab Company—whoever he is—showing the records of how 
much money you owed in all these loans? 

• * * * * • * # # * 

Mr. Mclnerney: I understand the bill of complaint is 
amended showing the Washington Bell Cab Company, Inc. 
The Court: All right. 

# * • « * * * # • I * 

668 Mr. Offutt: Nothing like that. His name is not on 
any of those titles. 

The Witness: I know it is not on any of those. 

Mr. Offutt: That satisfies me. He says it is not on any. 
The Court: The titles speak for themselves. 

Mr. Offutt: I let them go back. 

Mr. Mclnernev: No liens were shown. 

• # # * # # * • • • 

Q. Now then, Mr. Tarman, you said, did you not, that 
when you were picking up your first fare—where was that 
picked up? A. I told you that night at 14th and F. 

#**####*« * 

Q. 14th and F or 15th and F? A. 14th and F, as near 
as I can recall. j 

Q. First you said 15th and F. A. I said 14th or 15th. 

• * • # * * # # • * 

669 Q. Where did you get this lady? A. In front of 
the National Press Building. 

The Court: You mean on 14th Street? 

The Witness: That is right, on 14th Street. 
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670 Q. What was her destination? A. To Lans- 
burgh’s. 

Q. 7th and 8th Streets? A. Between 7th and Sth, and 
E and D. 

Q. Which entrance did she ask you to take her to? A. 
She did not specify, so I turned and let her out on E Street, 
on the corner. 

Q. Which entrance? A. Eighth and E. 

Q. Which one? A. On E. 

Q. You know there is one on Eighth, too? A. Yes, but 
you can’t make a U turn; rather go around the block. 

**#*««•**• 

671 Q. Your intention was to get off F Street at the 
first point where you could turn right? A. Not nec¬ 
essarily. 

Q. Isn’t that why you were not cruising—A. It is not 
cruising when you have got a passenger in your car. 

Q. You can’t on F Street? A. Yes, if you have a pas¬ 
senger in your cab you can. 

Q. You can? A. I can. 

Q. So when you stopped at 12th Street, you were on 
the right-hand side? A. Right. 

672 Q. You stopped because of the traffic light? A. 
Right. 

##*****••• 

673 Q. All right. 

Then you proceeded out F Street? A. Right. 

Q. When this man got into your cab, which side? A. The 
right-hand side. 

Q. Was he drinking? A. Yes. 

**###*#### 

679 Q. You asked him a number of times for the fare, 
didn’t you? A. A couple of times. 

Q. A couple of times? A. Probably two or three. I don’t 
recall. 

****#••**# 
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680 Q. You did not feel you wanted to hit him until 
he got out of the cab? A. Until he got out and up 

on the sidewalk. 

* * * * * # * # * j • 

Q. After he got out and you got out, it was not until 
then that you wanted to hit him? A. Right. 

Q. He told you he did not have the money? A. He never 
did mention that to me one time. 

Q. What did he say? A. He told me as much as he had 
done for me I had a hell of a nerve to charge him a fare 
over there. 

Q. He did not say ‘‘I am not going to pay you your 
fare”? A. No, he never said he was not going to pay. I 
told him to get out. | 

Q. He did not get out himself ? A. Oh, yes. While 

681 I was getting out to go around the cab. 
*##*#**#** 

Q. Did you ask him for the fare again after you got 

682 outside? A. Right. 

Q. It was your intention to get him out, and then 
ask again for the fare? A. I wanted to get rid of him. 
I had lost enough time. 

Q. You wanted your fare? Did you ask him again? A. 
Naturally I wanted the fare. 

• #*#*#**#* 

i 

684 Q. When you hit him he went down like a rock— 
he fell; right? A. He fell, yes. 

Q. And so then you did not look to see just where he 
fell, you went on as soon as you hit him? A. I 

685 watched him turn over on his side like he was get¬ 
ting up. Then I went to my car. 

Q. What did you watch him for? A. I only took a min¬ 
ute to turn around. 

Q. Why did you watch him after he went down? Can 
you give a reason? A. 1 can’t give any reason. 

• * * * # # # # * * 



686 Q. Do you tell us that Mr. Southard never said 
to you that he had left his money in his work clothes 

and wanted to go in the house to get it? A. He never men¬ 
tioned that once. 

• •••**•••• 

Q. Did you believe he lived at 905 B Street ? A. He told 
me. What else could I believe? 

Q. Did you believe it? A. Did I believe it? 

Q. Yes. A. I didn’t know. 

687 Q. Didn’t it occur to you that the man living there 
at 905, having come that far, that someone in there 

would pay you the 50 cents he owed you? A. No. 

Q. You never had that happen to you? A. No. 

Q. Never had that happen ? A. Not to my knowledge. 

Q. Now then, when you started the cab up, did you slam 
the door? A. I shut it like I ordinarily did shut it. 

Q. Didn’t the wheel skid a little bit? A. Yes. 

Q. Didn’t it rock back and forth? A. Yes. 

Q. Let’s have this in mind: When you started off, you 
were looking ahead of you? A. Yes. 

Q. You were in second speed? A. Yes. 
********** 

688 Q. You started the car up looking ahead, and did 
you continue on down the street, looking ahead ? A. 

Right. 

Q. Never looked back to where this man was lying in the 
street? A. No. 

Q. After you struck him, saw him lying in the street, 
you never looked from the time you started off—looked 
back ? A. Right. 

Q. You heard people yelling for you to stop, didn’t you? 
A. I did not hear anybody. The windows were up. I did 
not at all. 

Q. Didn’t somebody take hold of the door of your car? 
A. Right. 
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Q. They first tried to get in the front right door? A. 
I heard something hit the car, I looked around and about 
that time one of the boys pulled the door open. I reached 
back. It didn’t shut right away. When I went around on 
10th Street, I shut my door. 

* * • # * • • * • • 

689 Q. Why didn’t you stop when the boy opened the 
door? A. Why didn’t I stop? 

690 Q. Right. A. The two boys were running after 
the cab. I didn’t want any trouble. I didn’t know 

wdio they were. 

Q. You did not know how badly Mr. Southard was hurt; 
right? A. I didn’t hit him to break any leg. 

Q. You did not know whether the car had run over him? 
A. It was impossible. He was three feet from the street. 
He would have had to crawl back. 

• #**#•#*## 

697 Whereupon, 

Herbert G. Brandes 

was produced as a witness on behalf of the defendants, and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Mclnerney: 

Q. Will you please give your full name, Doctor? 

698 A. Herbert G. Brandes. 

Q. You are a practicing physician in the District 
of Columbia? A. Yes. 

Q. Where are you practicing at the present time? A. 
At the present time, 135 Rhode Island Avenue, Northeast. 

Q. On January 27, 1948, were you a member of the medi¬ 
cal profession at that time? A. I was. 

Q. Were you located at any patricular hospital in the 
District of Columbia at that time ? A. I was surgical resi¬ 
dent at Casualty at that time. 
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Q. Did there come a time around five o’clock in the after¬ 
noon when you were called upon to treat a patient by the 
name of Robert Southard? A. Correct. 

##•#**•••• 

699 Q. What did your examination disclose? A. First 
of all, he had a severe simple fracture of both bones, 

in the lower right leg, involving the lower half, shafts of 
both bones; fractures of both bones of the right leg, and 
also an abrasion on the upper lip and a laceration of the 
lower lip. 

Q. Were you able to secure any history of how he had 
sustained his injuries? A. If I remember correctly, Mr. 
Southard was quite confused. He was mumbling. He said 
a cab driver struck him in the face, knocked him on the 
snow and ice; that he was unable to get up and he was 
brought to the hospital. 

Q. At that time did you receive any history from him to 
the effect that the automobile had run over his leg? A. 
No. 

Q. Did you see any evidence in your examination so far 
as the right leg was concerned that would indicate to you 
an automobile had run over his leg? A. I can think of 
four points that should indicate an automobile had not run 
over his leg. 

700 The Witness: The skin was not broken in the leg. 
If an automobile tire had compressed the leg be¬ 
tween the sidewalk and the leg and the tire. There was 
no report made of the accident to the Accident Investiga¬ 
tion Unit, which ordinarily would be done in all cases of 
an automobile accident. Third, the patient was not given 
either tetanus toxin or lockjaw toxin or penicillin, which 
would have been done where the skin was broken, in a com¬ 
pound fracture. Fourth, I think on the record there in my 
handwriting the nurses, and the internes’ writing, which 
states the history given by the patient, in each case, to 
three different people, he gave the history of having been 
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struck in the mouth by the cab driver, and there was no 
mention in any one of the three histories that he was struck 
bv the automobile. 

*•*##*•*#• 


Q. You treated him that night? A. Correct. 

Q. And then he was turned over to Dr. Braden? 
Right. 


A. 


Q. Did that terminate your treatment of Mr. Southard? 
A. Officially, yes, but in a small hospital we are supposed 
to do anything that is supposed to be done, in association 
with Dr. Braden, until he left on March 21 of that year. 
So I had occasion to see him as the resident physician. 

Q. Doctor, is there anything to cause you to defi- 
701 nitely remember this individual; you have testified 
quite freely as to your recollection. A. The one 
thing that makes me remember it over most fracture cases, 
of which there are so many in the hospital, was that he had 
an unfortunate reaction prophylactically after surgery. Ten 
days later he developed most severe hives and manifesta¬ 
tion to penicillin I have ever seen up to that time or since. 


• •**•*#•*# 

717 Whereupon, i 

Leroy Brill 

was called as a witness on behalf of the defendants, and 
having been previously duly sworn, was examined and 
testified as follows: 

Direct Examination 


By Mr. Mclnerney: 

# * # * * # # # # * 

i 

Q. What is your connection with the Washington Bell 
Cab Company, Incorporated? A. Stockholder and presi¬ 
dent. 

Q. You have brought with you certain records of the 
Washington Bell Cab Company, Tnc., with respect to the 
taxicab being operated by Mr. Tarman? A. 1 have. 





Q. When do the records indicate that the motor vehicle 
was purchased by him? A. November, 1941. 

Q. Do the records indicate the circumstances, the 

718 details, of the purchase? A. No, because I couldn’t 
find the conditional sales agreement. 

719 Q. Do you recall the name it was registered in at 
the date of purchase; do the records show that? A. 

No, sir. 

********** 

Q. Do you know what the legal entity of the Washington 
Bell Cab Company was at that time? A. Bell Cab Com¬ 
pany, Inc. 

***#*##*•* 

720 Q. Did there come a time when the partnership 
just mentioned dissolved and the Washington Bell 

Cab Company was formed? A. Yes. 

Q. What date? A. February, 1947. 

Q. Now, was this motor vehicle registered in that name, 
Washington Bell Cab Company, in December, 194S? A. It 
was. 

Q. Now, did the Washington Bell Cab Company, Inc., 
own the vehicle? A. No. 

*#*****### 

722 The Court: All you can now say is what the rec¬ 
ords show? 

The Witness: Yes, sir. 

********** 

723 Q. On January 27, 194S, will you examine the rec¬ 
ords and tell the Court and jury what the records 

disclose as to the ownership on that particular day? 

Mr. Offutt: May I see the records? 

Mr. Mclnerney: May I explain these records while he is 
looking. These are kept in the office all the time. This is 
the registration card. These sheets (indicating) have the 
name at the top, each and every one of them do—John S. 
Tar man. 
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The Court: What? 

The Witness: It means that party is buying or owns that 
car. The company has at the top the name and the address. 
Mr. Offutt: May I see the records before he testifies? 
Mr. Melnerney: Shall I hand them over to Mr. Offutt? 

• •••*#*«•• 

The Witness: Let me find them—January 27,1948. 

724 This (indicating) is kept as the entries occur. That 
shows the balance due the company from John Tar- 

man, $429.45. | 

• • * * * * * # # ! * 

Mr. Offutt: These, then, are the entire records for this 
car? 

The Witness: Yes, except the sheets do not go back any 
farther than 1942. 

I 

********** 

Mr. Melnerney: Can records showing a certain amount 
due and owing to the Washington Bell Cab Company, Inc., 
would that enable the witness to testify as to the reason 
for the registration of this car in the Washington Bell 
Cab Company? 

• # # # * * # # #i# 

725 The Witness: It does. 

• * « * • * * * * * 

726 The Witness: (continuing) Because of the money 
that was owed the company. In other words, it is a 

security. We do that today— 

The Witness: Because the car is security for the amount 
these men, in this case, John S. Tarman, owed. 

That is why it is kept in the name of the company. 

# • # • * * # * # * 

Q. Does the company exercise any right or control, or 
possession, over the car other than have it registered in 
his name? 
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Mr. Offutt: I object. 

The Witness: No. 

********** 

727 The Witness: Since I have been there, for over 
two years, I have examined the records and know 

how it is operated today. I know the operation today is 
what they had for many years back, at least to 1940. 

From that knowledge I can testify that in the course of 
business today and in 1948 the title is kept there always, 
has been kept in the name of the company when there is 
a balance owing in any substantial amount by the owner of 
the car. 

********** 

728 Q. What is the business of the Washington Bell 
Cab Company, Inc.? 

The Court: Why are we concerned with that? 

Mr. Mclnerney: Because I will ask him if it is the same 
as it was in January, 194S. 

The Court: All right. 

********** 

Q. I will ask you this: What was the Washington Bell 
Cab Company’s business on January 27, 1948? 

********** 

The Witness: Buying and selling automobiles, taxicabs, 
and buying and selling taxicabs to drivers; selling gasoline 
and oil, and selling repairs. 

********** 

Q. When a man owns an automobile as you have testified, 
and it is registered in the name of the Washington Bell Cab 
Company, Inc., as of January 27, 1948, does the Washing¬ 
ton Bell Cab Company, Incorporated, have any particular 
colors or rights that they give to that owner in connection 
with their business? A. Yes, we allow him to use the color 
scheme and Bell Cab Company to be printed on the door, 
door, and the phone number, and any good will that 
729 we have. 
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Q. In return for that, was Mr. Tarman a member 
or participant of those things you have just mentioned? 
A. Yes. 

Q. Was he entitled to those benefits on January 27,1948? 
A. Yes. 

Q. In return for that, what did Mr. Tarman pay to the 
Washington Bell Cab Company? A. Four dollars a week. 

Q. That four dollars per week covered what? A. $2.75 
was and still is for insurance on the taxi; $1.25 for what 
we call dues for which he received the use of the color 
scheme and telephone number. 

Q. And the use of that motor vehicle as a taxicab and 
using the colors and symbols mentioned, does the associa¬ 
tion receive any benefits from the operation of that vehicle 
as a cab? A. Xo, sir, except the four dollars per week and 
whatever Mr. Tarman in this case would be paying on 
account of his bill. 

Q. In connection with the use of that motor vehicle as 
a taxicab, would he be required to account to the Wash¬ 
ington Bell Cab Company for any fares he might receive? 
A. No. 

730 Q. Is he required to use the motor vehicle as a 
taxicab for the benefit of the Washington Bell Cab 

Company, Incorporated? A. No. 

Q. Is there anything in that relationship which would 
forbid him from using the motor vehicle for his own busi¬ 
ness or personal use ? A. No, sir. 

Q. Now, in connection with this incident that happened 
on January 27, 1948, in which Mr. Tarman is involved, did 
the Washington Bell Cab Company have any right to any 
fare which would have been paid by Mr. Southard for the 
use of this cab? A. No, sir. 

• • # * * * * • * • 

Q. In the use of this taxicab by Mr. Southard— 

731 I mean Mr. Tarman—on January 27, 1948, if no 
fare were collected by Mr. Tarman from Mr. 





Southard, would any loss have been sustained to the Wash¬ 
ington Bell Cab Company? A. No, sir. 

• ••••••••• 

Cross-Examination 

Bv Mr. Offutt: 

Q. You had nothing to do with keeping those records 
between 1942, which is the date they began, you say, and 
December, 1948; correct? A. Correct. 

733 Q. Let’s take January 27, 1948. Let’s go back 
further. 

I am going to withdraw that question, and let’s talk about 
—I am looking for the middle of 1943. What would you call 
the middle of 1943? June—let’s take June. There is no 
June 15th. Let’s take anywhere in June, beginning with 
June 5 to June 30. A. Yes. 

Q. Now, every place along in June shows a balance 

734 according to his ledger. A. Yes. 

The Court: What do you mean “shows a bal¬ 
ance ’ ’ ? 

Mr. Offutt: Shows how much was owed by the real 
owner. 

The Witness: By John S. Tarman. 

(Examining ledger) Yes, he owed around $200 at that 
period of time. 

By Mr. Offutt: 

Q. It varied, didn’t it? A. Yes. 

Q. It ran from $206 to $202? A. Yes. 

Q. Now in July, looking down as far as it goes, July 24; 
there is no place on there of a balance owed—in May? A. 
Yes. 

Q. In fact, March to July there is no place where he does 
not owe a balance? A. Correct. In 1944 he was clear. 
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Q. As a matter of fact, you have examined these records ? 
A. I have looked them over. 

Q. No place in 1943 where he owed a balance? 

The Court: He says yes. There is no place in 1943 

735 when Mr. Tarman did not owe a balance. 

* # * * * * * # • * 

736 Q. Have you any record of indebtedness except 
this card? A. No, that is the account. 

Q. Of your own personal knowledge? A. To be frank, 
my testimony is based on what I have learned since I have 
been there. 

The Court: What have you learned? 

The Witness: Learned there was a conditional sales 
agreement, but it was destroyed. 

*#••###••• 

737 Q. What do these 10’s represent? A. Dues and 
insurance. 

# # * # * # # * * • 

Q. $106? A. T believe, I am not positive, he took col¬ 
lision insurance for his car. 

Q. He had an accident ? A. It does not make any differ¬ 
ence. He purchased deductible insurance. I am not sure. 
What the 10 is, the 4 is, (indicating on ledger). 

********** 

Q. What is this item 5, $62, January 11, 1943? A. T'hat 
is tags, I believe. 

# * # # # # * * • * 

738 Q. What money was paid on the car? Tell -what 
number paid off. A. The credit is in red. He made 

those I know every day. 

Q. You have no key number where you make a payment 
on the car under the conditional sales contract? A. Cred¬ 
ited as they occur. 

Q. Where you have no item number—the column that 
says “Item”; some have 3’s, 7’s, 9’s, and 10’s. 









What I want to know is where there is no number in 
the column for item, you say that is the payment under 
the conditional sales agreement? A. I said all payments 
under the item marked “credit.” The cashier gives him a 
receipt which shows whether it is for gas, oil, dues, or the 
payment on his car. 

The man keeps those receipts and checks against this 
card. 

Q. Is that kept by the man? A. By the office. 

Q. They take their receipts and check with the receipt 
to see if it is on the card? A. To see if the balance is the 
same, and get credit for all their payments. 

Q. The man takes the receipt and checks with the card; 
right? 

• *•#####*# 

739 Q. What did you say? A. I think I said the man 
gets the receipt from the cash register which punches 

out the receipt for different items they receive. That is 
kept by themselves. If there is any question, they can 
always come to the office and check these with the column 
and probably Mrs. Parker, and see if they have gotten all 
credits which they are entitled to. 

**###*#*## 

Q. Let’s get this January 27, 1948. So far as this card 
is concerned, there is nothing on here to show whether a 
credit which has no item beside it is for gas, oil, or the 
unpaid balance under the conditional sales agreement? 
A. Correct. 

Q. How can you tell from this card whether it is the bal¬ 
ance owed on the car under the conditional sales agreement; 
tell us that. A. You can’t. It is the whole account. 

Q. So when you testified the title was held for the car 
as security for money owed, you meant any extra money 
for gas? A. Yes, plus the conditional sales. He 

740 didn’t owe cash. 

Q. Which he testified was in the middle of 1943; 
can you tell us from that record when he completed the 
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final record under the conditional sales agreement? A. No, 
I cannot. 

Q. And you have no record to show it? A. Not for con¬ 
ditional sales— 

Q. You have no record? A. Which shows when his ac¬ 
count was clear, but have one that shows how much was 
on the car or for other charges. 

Q. You know what I am talking about. I mean the price 
of the car, as you said, under your practice, the Washing¬ 
ton Bell Cab Company, you retained the title, keep the car 
registered in the Washington Bell Cab Company until the 
man has made his final payment under the conditional Sales 
agreement. A. Not entirely. 

Q. Tell me what is wrong. A. Until he has made his 
final payment—period. It is the custom at our place to 
keep this record of charges, anything extended on credit, 
tires, in some places loans for which, incidentally, we charge 

little or no interest—the title is held for securitv. At the 

* 

request of the man, we keep those so they will be available 
without difficulty. 

The Court: You don’t except on your records, for in¬ 
stance, the purchase price from an unpaid loan? 

741 The Witness: No, sir. 

The Court: You lump it in one? 

The Witness: Yes, sir; and from an examination based 
on the charges on the records, if we are ever consulted, we 
can tell the man how much they owe on his card, and if 
there is any question there, he would match it with the 
charge on his receipt. 

• m * m * # # * # * 

Q. How much did he pay for this car? A. Can I see the 
other record? It is not on this record. 

# # # * * * # * # * 

742 Mr. Offutt: Let’s have it. 

The Witness: November 15, 1940, among several 
other entries, there is a debit to account received of $1,060, 
and a credit of the car in the amount of $1,060. It says “to 
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set up accounts receivable, No. 208, J.S.T., 1228-13, North¬ 
west. 

The Court: What else? 

The Witness: The automobile was sold to Tarman by the 
Bell Cab on that date for $1,060. 

********** 

Q. Where that account refers to in the journal—the 
journal entry showing the account someplace, set up show¬ 
ing he bought something for $1,060 and also $1,060. 
743 A. Right. Accounts receivable, by this ledger. 

Q. What happened to that? A. It was destroyed 
sometime before I was connected with the company. I don’t 
know the year. I have been unable to find any ledger card 
for 1942. 

The Court: In 1942? 

The Witness: Yes. 

********** 

Q. Where you have an account which was what appeared 
here, $1,060, he was supposed to pay two or three dollars 
every day, whatever the payment happened to be, which 
would be a credit on the $1,060 he owed. Where is that 
shown? A. By this ledger card. 

Q. Y"ou see this entry here (indicating)? A. Where you 
are pointing? 

Q. Right. This is all the record you have relating to No. 
208 and John S. Tarman? A. Right. 

Q. You say that all is relating to the same car? A. 
Right. 

»•*###•#•• 

752 Q. He had to pay $52.75, and if he wanted title in 
his own name he could have it? A. Yes, for that 

small balance. 

Q. Is there any question if he paid it he couldn’t get 
the title in his own name? A. No question about it; he 
could. 

Q. Your contract stated transfer of title to his 

753 name; right? A. Right. 
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Q. If a man wants it, he can go down to the Public 
Utilities Commission and get it? A. Yes, he has to make 
the change with the Public Utilities Commission also. 

Q. When the car became his, owned by him, if he wanted 
it in his own name and continued to drive it as a cab, the 
law required him to notify the Public Utilities Commission 
that the cab was his; an assignment would have to be tiled 
in the Public Utilities Commission to notify them of that 
fact; is that correct? A. If transferred, we transfer to 
him the Public Utilities license. The Public Utilities Com¬ 
mission to whatever name it was—to Tarman. 
##*#*##*** 

756 Q. $1.72 insurance. Did you underwrite the insur¬ 
ance, your company? A. We write it. 

Q. Yes? A. As agent. 

• # * * # # # # ♦ • 

Q. You said you did not obtain any benefits; didn’t you 
testify for four dollars the Washington Cab Company re¬ 
ceived no benefits from that $2.75—the only thing you got 
was insurance and $1.25 dues? A. No, I don’t think that 
was the question. If I remember that, I thought I said we 
got no benefits out of the fare Mr. Southard paid Mr. Tar¬ 
man. That was the question. I said no. We get benefit 
out of the $1.25 for dues. 

j 

###*###*# • 

757 Q. In 1945, October, I think it was the 12th; May 
26, 1945, the balance (reading) $3.02, next to the 

bottom of the page, as I remember, there was one in Oc¬ 
tober, October 14, 1944, $7.4S, and January, $6.95— A. 
Just a minuate. Will you get the card that shows the 
balance ? 

(Thereupon, counsel handed card to witness.) 

The Witness (reading): $3.02 on May 28, 1945. 

• * • # # # * * • j * 

Q. It shows both dates? A. May 25, $7.02; May 26, 
$3.02. May 28, 9S cents credit. 
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Q. Right. You owed him then? A. Right. 

Q. May 26, again, right back of it shows a balance shows 
a balance of $4.02? A. Right. 

Q. The next date, May 29, shows you owed him 98 cents 
again; May 28, charge and balance, $7.02. A. Right. 

Q. Now, as of that time, two dates in 1945, when you ac¬ 
tually owed him 9S cents instead of him owing you? 

758 A. Right. 

Q. The balance began with $7.02? A. Right. 

Q. There is nothing in your records to show why you 
did not give him title ? A. The last entrv— 

Q. Is there anything in the record that you told him the 
balance was paid up in full, in 1945, and that you actually 
owed him 98 cents? 

Show it to us. A. Nothing. 

Q. There is nothing to your knowledge that he ever was 
told that he had paid up in full in 1945? A. Not from 
these records. 

Q. Nothing to show he was told what the balance was 
from time to time? A. Right. 

*#*#####•# 

Mr. Offutt: Now then, let us pass 1945 for a min¬ 
ute. 

759 The Witness: The next entry there for a few days 
after will show check No. 269 for $200, from my 

knowledge, that was a loan to him. 

#*#*###### 

Q. For what; on the conditional sales contract? A. Just 
a loan. 

Q. So you would hold the car under the conditional sales 
contract, still hold the title under the conditional sales con¬ 
tract, because you made a personal loan of $200; is that 
what you are trying to say? A. Yes, I wouldn’t know un¬ 
der the conditional sales contract. I told you before if it 
was paid up and he asked us to transfer the title, we would 
do that. 
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Q. You don’t know unless he asked for it? A. I am 
making a general statement. He knows the balance, I pre¬ 
sume. 

Q. Did you tell him? A. They check those themselves, 
probably every other day. 

# # # * * # * # * # 

761 Q. $1060, is that the only entry for John S. Tar- 
man relating to that car in this whole book? A. 

762 Yes. 


• # * * * # * * * # 

Q. This indebtedness which he had, you consider the 
holding of title to that cab for the indebtedness on that cab, 
as a lien; wasn’t that, in effect, what it was? A. I think 
that is a legal conclusion. I would say it was probably a 
lien. | 

Q. You were holding that as security, wasn’t that a lien 
on that car? 

Mr. Mclnerney: He calls it a legal conclusion. 

The Court: I will settle it by saying it was a lien* if it 
was a conditional sale. 

* ♦ # # # * * * * # 


Q. The column marked in red are charges for additional 
sales? A. But not for gas. 

Q. Dues and so forth? A. Yes. 

# * * * m * * * * # 

Q. Do you mean that all of the figures under the 
763 column headed “credit,” which appear in red ink 
were payments on the conditional sales contract or 
purchase price? A. No, sir. 

Q. I thought when Mr. Mclnerney asked you, you said 
yes? A. I misunderstood. Payments on the account. They 
include payments. 

#*######## 

CHARGE TO THE JURY 
The Court: Members of the jury, this is simply to 
explain to you from the legal point of view. Fac- 


869 
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tually, it presents no problem. I ask you to pay close at¬ 
tention to what I am going to say. 

I don’t know that any of you—let me ask you this: Have 
any of you not sat on a jury in some case prior to this? 

(Hands raised.) 

The Court (Continuing): I think all of you have sat 
on one or more occasions; then you know you are the sole 
judges of the facts in the case, so it is only necessary to 
illustrate a tort of law concerning which the Court is 
advised. It indicates no opinion at all by the Court as to 
any phase of the evidence, any aspect of it. Even if it 
did, you are as much entitled to disregard what the Judge 
said as to disregard what counsel said. You are the sole 
judges of the facts in the case, and it is a very serious 
responsibility, which you recognize, because your decision 
on the facts if the Court properly instructed you on the 
law cannot be disturbed by any court. The Court of 
Appeals could say I made an error prejudicial in this case 
and may send it back for further trial, but they can’t dis¬ 
turb your finding of fact. 

It is therefore incumbent upon you to give very serious 
thought to it. 

Now, first, the burden of proof in this case is upon 
plaintiff, Mr. Southard, because it is he who is 
870 alleging the affirmative of an issue. There are two 
issues. He says these two defendants, acting through 
Mr. Tarman, committed an unjustified assault upon him, 
as a result of which he was injured, knocked to the ground. 

The burden is upon him, the plaintiff, Mr. Southard, to 
establish that act. He says also, that having been knocked 
down, Mr. Tarman ran over Mr. Southard’s leg with the 
automobile which he was operating in a negligent manner 
at the time. The burden is upon him to prove that. The 
burden is upon him, also, to prove that there was a prin¬ 
cipal and agency relationship or a joint venture, as the 
case may be, if either, between Mr. Tarman and The 
Washington Bell Cab Co., Inc., which burden, on every 
element of the case, is upon the one who asserts. That bur- 
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den, unlike the burden the Government carries, in a crim¬ 
inal case, does not have to be established to your satis¬ 
faction beyond a reasonable doubt. That rule is only 
applicable to criminal cases; in civil cases he must estab¬ 
lish such proof that, at the conclusion of the case, having 
weighed all of the evidence, both introduced by him, the 
plaintiff, and by the defendant, if all of the evidence he 
has introduced has more convincing power his burden has 
been established. If, on the other hand, you find that the 
evidence introduced, both factual and documentary, is 
imbalanced, then he has not sustained his burden. I don’t 
think there is any doubt about that, not by the quan- 
871 tity of witnesses on one side or the other; it is the 
quality of the witnesses’ testimony—one witness, if 
you have thirty to fifty witnesses, I believe that the best 
way to bring this principle to you is, that there must be 
more convincing power in the evidence which would tend 
to support the plaintiff’s claim, and obviously you should 
weigh, and must consider the case without regard to sym¬ 
pathy or passion toward either side, and I will just briefly 
note again, whether or not insurance is involved in the 
case, that should not affect your decision. You have no 
more right to take money out of an insurance company’s 
pocket than out of my pocket or of each other, unless the 
facts in the case justify the burden. 

Now, you cannot properly reach a conclusion concern¬ 
ing this matter without evaluating, as you must have done 
as you went along, the testimony of every individual who 
took the witness stand, of Mr. Southard and of Mr. Tar- 
man, the parties to the case. Now, bring to that task, first, 
your own good common sense, your own experiences in 
life, your knowledge of human nature and people, and 
what makes them tick. Consider the opportunity or lack 
of opportunity for observation on the part of the various 
witnesses. Take into account their interests; the motives 
that you are able to discern, the manner, and the demeanor, 
the conduct of the witnesses on the stand. Ask yourself 
whether the story he is telling is plausible or implausible. 
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Ask yourself whether there are inconsistencies in 

872 the story of any given witness; if so, whether it is 
the kind of inconsistency you would not expect to 

find in the company of truth, but rather the inconsistency 
which would be aligned with falsehood. Interest in the 
case, the result, whether the interest of anyone in the 
result may affect the testimony or the capacity of the wit¬ 
ness to tell the truth; also friendship or animosity for the 
person concerned. These are the many human factors 
wdiich enter into the business of evaluating evidence. You 
give to the testimony of each witness that wreight and 
only that weight to be given in the light of the instances 
given you in the entire case; the entire case you must 
weigh and evaluate. 

If you believe that anyone testified falsely concerning 
matters about winch he could not reasonably have been 
mistaken, you may disregard the testimony of that wit¬ 
ness or accept it either in wdiole or in part. That is for 
you to say. 

Now’, as you have been told plaintiff charges The Wash¬ 
ington Bell Cab Co., Inc. and Mr. Tarman with having 
committed an assault and with having run over his leg 
by his negligent operation of the cab. I will deal only 
briefly, because it will only have to be briefly, with respect 
to Mr. Tarman’s phase as an individual defendant; and 
you have got to consider in this case both defendants sepa¬ 
rately. You have got to decide in your own mind as to 
each one of them, the evidence or lack of evidence in the 
case. Mr. Tarman, as a taxicab driver, w’ould have 

873 a right to use such force as reasonably necessary 
to put out of his taxi someone creating a disturb¬ 
ance or breach of peace. If, at the end of his journey, the 
fare refuses to leave the cab, the driver has a right to use 
such force as is necessary to pull him out, but mere 
abusive language, however annoying as it may be, and 
while it may be sufficient to a layman, is not sufficient in 
law to justify an assault which Mr. Tarman himself admits 
in this case, that is, striking him wdth his fist and knocking 
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him down. Your verdict, therefore, as to Mr. Tarman 
must be by direction of the Court in favor of the plaintiff 
in the case, and you must award such damages as you 
think proper, and I will come back or get to that a little 
bit later. j 

Now, then, the situation in law is quite different in 
respect to the company. Let’s take a simple illustration: 
If the X Taxicab Company hires Mr. Tarman to drive its 
taxi, either on a salary or on commission, on their busi¬ 
ness, then he is their employee; call it principal and agent, 
master and servant. The simpler way to think of it is 
employer and employee. The X Company would be respon¬ 
sible as I would be and with him to the same degree or 
extent for any injury caused by either his negligence in 
the operation of the taxicab or by an unprovoked, unjusti¬ 
fied assault if the two things occur and are found by the 
trier of the fact, by the jury, in the X case to exist: One, 
the jury must find that at the time the driver struck 
874 a passenger or ran over a passenger, or ran over 
someone not a passenger, he was acting within the 
scope of his employment and acting in furtherance of his 
employment. Now-, let’s analyze that a bit: The difference 
in scope of employment and in furtherance of employment. 
The X Taxicab Company tells the driver he may have 
one day off a week, Sunday. At sundown he gets into an 
argument with somebody and strikes him down. He is 
not acting in furtherance or scope of his employer’s busi¬ 
ness. He is at home, in his back yard, planting flowers. 
The company has nothing to do with that. He is not on 
their business. He is acting within the scope of his employ¬ 
ment for X Taxi Company at the time lie does whatever 
he does if he is in process of operating a taxicab for the 
X Company, his employer. It does not have to occur while 
the cab was in motion, he can get out, maybe go to a call 
box to call his home, but he is on duty, acting within the 
scope of his employment. That is what his employment is, 
operating a taxicab for the X Company. 
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Now, let’s assume, though that on the Sunday he worked 
to make some extra money, and he gets a cab and starts 
to operate it on Sunday as well as the other six days of 
the week, in the scope of his employment, and he gets into 
an argument sometime during the day and strikes a man 
and knocks him down. On that occasion he was acting 
and being within the scope of his employment and in fur¬ 
therance of the employment, such as, for instance, 

875 first the payment of a fare, then you have got it 
both in the scope of and in furtherance of employ¬ 
ment. His business is that of a carrier, to get money for 
the X Taxicab Company. If he had the argument and the 
argument stops there, and is all over, and then he just gets 
mad and strikes his former passenger, in revenge or by 
way of punishment, than he is not acting in furtherance 
of the business of his employment. 

That is an illustration which you will apply here. I will 
give you a little more in a moment. There are theories 
of rights in so far as The Washington Bell Cab Co., 
Inc., is concerned basically. One of them is that the 
relationship of employer and employee existed between 
the company and Mr. Tarman. If the company owned 
the taxicab and he was employed by the taxicab company 
to operate it, then the company is liable and the tortious 
conduct on his part is wrongful whether it be assault 
or negligence, if you also found he was acting within 
the scope of, and in furtherance of that employment. 
There is a statute in the District of Columbia which says 
that anyone driving an automobile of another, with the 
other’s consent, is presumed to be, as a matter of law, the 
agent of that other person. That was shown in this case, 
that the title remained in this company or its predecessor 
as the case may be, and was in that name at the time this 
incident occurred. You could presume from that that he 
was then acting as its agent because you could presume 
from that they actually owned the car. Now that 

876 is a statutory presumption but not conclusive; it 
acts to cast the burden on the defendant to show 
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while the cab was in its name, it did not in fact own the 
car. That is for you to decide as to that one theory of lia¬ 
bility. Did the company in fact own the car, in which case 
it would be a principal and liable if the accident was in 
the scope of employment; or was the car owned by Mr. 
Tarman and title left in the company only for the purpose 
of protecting the purchase price and repair jobs from the 
time and other indebtedness to them. If vou believe the 
latter, then you don’t have the principal and agent situa¬ 
tion. The other possible theory of liability on the part of 
the company is not a principal and agent and employee 
concept at all. It is that of a joint venture. Suppose this 
situation: The X Company has a taxi. It says to a given 
driver, “We will rent the cab to you; you pay us so much 
rent. You do what you please with it. Use it an hour a 
day or a whole day; take it home, go on vacation. We 
don’t care what you do with it. Pay us the rent. Use our 
color scheme. We will give you towing service,” gasoline 
and so on, and so on. That is a joint venture, an opera¬ 
tion jointly conducted by the X Company and that driver. 

So that, if the driver injures someone wrongfully, the 
company is just as liable as if it owned the cab; just as 
liable as if it was an employer, and if the act of the driver 
which caused the injury was in the course of the 
877 joint venture, which in the case I propose, in the 
operatian of taxicab for a profit to the taxicab 
company and a profit to the driver for the upkeep of it, 
and it was in furtherance of that joint venture, that jointly 
operated scheme, therefore, so far as the company is con¬ 
cerned, you have to find, in order to hold it liable for the 
act of Mr. Tarman, that it was either the owner and there¬ 
fore the principal of Mr. Tarman, or that the company and 
Mr. Tarman were engaged in a joint venture, operating 
a taxi business. 

In either case, however, if you find the one or other to 
exist, the principal and agent relationship existed or the 
joint venture, you must also find that the act of Mr. Tar- 
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man was in the scope of his employment and was in 
furtherance of his employment. 

I think I said that he would have had the right to use 
such force as necessary to pull the man out of the cab if 
he was doing what Mr. Tarman said but he wouldn’t have 
the right to strike him down, unless striking him down 
was to get him out of the cab, unless striking him down 
was to collect the fare. If it is simple punishment that 
caused him to strike Mr. Southard, the company would 
not be liable if you find either the principal and agent or 
joint venture relationship. 

Now, treat the assault differently from the treatment 
of your negligence, because as I have told you, this assault 
was not legally justified, and so far as Mr. Tarman 
878 is concerned, he is liable, and the company is not 
liable, if you find there has been established what 
I have just told you. Now, the same basic concept of lia¬ 
bility of either the principal and agent or joint venture 
relationship applies in the case of the allegation the cab 
negligently ran over plaintiff here, if you find that if he 
did what he was doing he did so in furtherance of his 
master’s business or in furtherance of a joint venture; 
that he was on his way, somewhere or another, to pick 
up another fare, another person, he had resumed his busi¬ 
ness, and that he had reason to believe that the man was 
lying in such a position to be exposed to this danger. If 
he did not know the man’s foot or leg was in the—better 
not say he did not know—if he had no reason to believe 
and had no opportunity to observe that Mr. Southard’s 
leg was out beyond the curb, then he would not be negli¬ 
gent if he drove his automobile properly. 

Negligence is not an absolute term, but a relative one. 
By this we mean that in deciding whether there was negli¬ 
gence in a given case, the conduct in question must be con¬ 
sidered in the light of all the surrounding circumstances, 
as shown by the evidence. This rule rests on the self- 
evident fact that a reasonably prudent person will react 
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differently to different circumstances. Those circumstances 
enter into, and in a sense, are a part of the conduct in 

question. An act negligent under one set of condi- 
889 tions might not be so under another. Therefore, to 
arrive at a fair standard, we ask: “What conduct 
might reasonably have been expected of a person of ordi¬ 
nary prudence under the same circumstances V ’ Answer 
to that question gives us a criterion by which to determine 
whether or not the evidence before us proves negligence. 

Now, you will have to decide in this case whether or not 
the fractured leg was the result of the blow in falling down 
or whether or not the result of the blow which caused him 
to fall, but actually caused by the automobile running over 
his leg. 

Now, if you, having considered the case in the light of 
what I hope hasn’t been a confusing instruction, should 
you find for plaintiff in the case you will award such dam¬ 
ages, money damages as may be reasonable in the light 
of what I am about to say to you: 

You are instructed that if you find for plaintiff you 
shall award him such sum as will fairly, reasonably and 
adequately compensate him for the damages that he has 
sustained by reason of any physical injuries, nervous 
shock, disability, pain and suffering and mental anguish, 
and scars and any disfigurement directly resulting from 
the said physical injuries and you should reimburse him 
for all expenditures for medicines, medical supplies, hos¬ 
pitalization, doctors, loss of earnings, transportation and 
all other reasonable expenses which have been incurred 
or which are likely to be incurred in the future as 
8S0 shown by the evidence, are reasonable and which 
are the result of the accident. 

You are further instructed if you find any injuries he 
has sustained are permanent in nature or reasonably ex¬ 
pected to continue for some time in the future, then you 
must award him such sum as would fairly, reasonably and 
adequately compensate him for all said injuries, pain and 
suffering and mental anguish, scars and disfigurement and 
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any disability that are permanent or reasonably expected 
to be suffered by him in the future, and any loss of earn¬ 
ings and other medical bills and expenses which he is rea¬ 
sonably certain to sustain and incur in the future due to 
his injuries and disability resulting from the accident as 
shown by the evidence. 

That, boiled down, is saying to you that you take into 
consideration two aspects of the damages: what he has 
had to spend already or what he is obligated for that he 
spent already as a result of his injuries, which is a rea¬ 
sonable expenditure and results directly from the injuries 
he received, and another one, what he is likely to have to 
spend in the future which are reasonably to be expected 
and which would result directly from the accident. Also 
take into account his pain and suffering and so on. 

Have either of you gentlemen anything else to suggest? 
I think I am through. 

Mr. Offutt: I think there were a couple of things 
881 you suggested at the time, which I say at the time— 
The Court (Interposing): Go ahead. 

Mr. Offutt: No. 16, the first paragraph. 

The Court: Well, I neglected to say there is no claim 
made by the defendant that the plaintiff was negligent 
and as shown by plaintiff’s evidence in this case, so do 
not clutter up your thinking with that. 

Mr. Offutt: Your Honor, the last prayer, they ought 
to bring in one amount instead of two separate amounts. 

The Court: Well, as I told you, you have got to find a 
verdict in some amount against Mr. Tarman for plaintiff. 
Do not divide it up. Just take those figures and keep in 
your mind those figures in reaching some total which you 
think is reasonable and proper; and if you decide against 
the company as well as Mr. Tarman, you will do the same 
thing, the verdict will not be in two amounts, but in one 
separate amount. 

Mr. Offutt: Only one other thing: If they find against 
Tarman on the assault and also on the subject of what he 
did was in the scope of his employment and in further- 
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ance of that employment, they do not need to decide 
whether the driver ran over him at all. 

The Court: I think that is proper. 

Mr. Mclnemey: Your Honor has suggested that the 
jury keep in mind the figures on the blackboard; I think 
the jury ought to be instructed that the figures are 
8S2 not controlling. 

The Court: Those figures are simply the claim 
he is making. You may disregard them all. The question 
of fact for you to decide is whether those figures are actu¬ 
ally what can be expected that he will be obligated for, and 
if so, what amount is reasonable and do they result from 
the accident. The same is true with respect to earnings, 
if you decide or not it was reasonably probable that as a 
result of this accident the plaintiff has suffered the loss of 
such a long period with respect to his earning capacity. 

There is no evidence on which any future hospitalization 
could be based, but the jury could find— 

Mr. Offutt: (Interposing): No. 4. They could find when¬ 
ever they do occur, whenever he may incur medical ex¬ 
pense and some medical treatment as a result of the 
accident. 

Mr. Mclnerney: Financial responsibility; mere presump¬ 
tion of ownership, agency—acts that happen on the street 
and not the assault. 

The Court: I am not so sure about that. It does limit 
it to accidents. 

Mr. Mclnerney: Yes, it says accidents. 

The Court: I marked this this morning. I wasn’t think¬ 
ing in terms of accidents—that this has no application to 
assault. 

Mr. Mclnerney: The manner of the injury itself could 
not be presumed to be negligence, but negligence 
883 must be proven. 

The Court: That is also true, and the jury will so 
understand. 

Mr. Mclnerney: Joint venture, using the color, the sym¬ 
bols and use of the phone is not enough. There must be 
some showing of control. 
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The Court: There has got to be. In order to constitute 
a joint venture, joint enterprise, there must be a joint and 
community interest. There must be also an equal right, 
either expressly or implied, to direct and control the man¬ 
agement of the car. I don’t think that should be quite so 
literally construed. If the just finds, and it is proper for 
me to say, you don’t take any single one of these things, 
the color scheme and so on, would constitute a joint enter¬ 
prise, but you take them all into consideration and ask 
whether or not there is evidence of a joint interest, wdiich 
arises out of those several transactions, and whether or not 
there is control on the part of the cab company—I don’t 
think it has got to be an equal control as to every single 
item. I think it could be a joint venture with the cab driver 
going there, coming as he pleases, but other controls, the 
right, for instances, to take his color scheme away, deny 
him phone service, towing service under certain circum¬ 
stances—I believe that would operate as a joint enterprise. 

I think I will leave the matter there. 

884 Mr. Mclnerney: Exception. 

**«••*#•*# 

PROCEEDINGS 

888 The Deputy Clerk: The case of Southard v. Wash¬ 
ington Bell Cab Co., Inc. 

Mr. Mclnerney: If the Court please, in connection with 
my argument which I will make with respect to the relief 
which I have requested, there will be necessarily a great 
deal of repetition, because of the fact that most of the 
arguments which I will make now are arguments that I 
advanced throughout the trial, at the completion of plain¬ 
tiff’s case, and so forth, like that. 

In retrospect, however, I still believe, as I firmly believed 
at the time of the trial, that the difficulties which were 
encountered, and possibly the differences of opinion as 
to the legal aspects of the case, were attributable to the 
pretrial situation. Since then, I have gone back and in the 
office alone, just in our particular situation, have caused 
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all of the pretrial orders to be rechecked. It is surprising 
the number of things that are in pretrial orders which 
would have caused misunderstanding. 

• * * * # * * * • i • 

In this particular case, there was a considerable 
889 amount of confusion, trying to establish issues of 
proof. I noticed, in the pretrial cases where I have 
either been in attendance or been pretrying them, in many 
cases the attorneys representing the parties have been 
highly familiar with their case in explaining it to the Court. 
The Court then has to make notes and reduce it down to 
writing. In doing that, much time is lost where otherwise 
they could be doing other things. 

But that is neither here nor there in this particular 
case. 

S90 On the motion for a new trial, or judgment not¬ 
withstanding the verdict in connection with this case 
—and as I say, I do stress the importance throughout the 
case of the pretrial work, and I do not think that the pre¬ 
trial order definitely established any issues. I think that 
if there was an issue at all, it was an issue of assault* and 
that if there be an issue of assault, much of the matter per¬ 
taining to the proof—that is, to the negligence, the care¬ 
lessness in so far as the defendant is concerned, and par¬ 
ticularly the application of the financial responsibility— 
adds to cause a considerable amount of confusion. 

Taking last things first, if I might, in connection with 
the Court’s charge after we had approached the bench, 
counsel for the plaintiff made this remark. 

The Court: On what, page is that? 

Mr. McTnernev: That is on page 14. 

The Court: Some of this just does not make any sense 
to me at all. 

Mr. Mclnerney: Well, I have the same feeling. 

The Court: T am afraid if the Court of Appeals ever 
read this and accepted it as just what I said, they would 
think I had taken leave of my senses. 




150 


Mr. Mclnerney: In connection with that, if Your Honor 
please, I have referred to page 14. But in reviewing the 
charge and portion of it which I have underlined,— 

891 Mr. Offutt: May I interrupt just there? Is that 
the charge to the jury that is here? 

The Court: Yes. 

#*#**#*•#* 

Mr. Mclnerney: Wait a minute, Your Honor. I might 
be able to help in that connection. I ordered two copies. 
(Handing document to Mr. Offutt.) 

In connection with Your Honor’s remark, throughout 
the reading of the charge, there was time and again when 
one reached the conclusion that there might have been 
some question created in the minds of the jury, if the charge 
as it appears here was to be the charge on which they were 
to return their verdict. 

On that point, I will refer first to 14, if Your Honor 
will, page 14, where the statement was made by counsel 
for the plaintiff—that is near the bottom of the page: 

“Mr. Offutt: Only one other thing. If they find against 
Tarman on the assault and also on the subject of what he 
did was in the scope of his employment and in fur- 

892 therance of that employment, they do not need to 
decide whether the driver ran over him at all.” 

Now, there was the last phase of the case, and the case 
itself was made up principally, not entirely, of questions 
pertaining to the operation of that motor vehicle and the 
registration of it. 

I took the position at the completion of the plaintiff’s 
case that there should have been a directed verdict for 
the corporate defendant, on the ground that there was 
absolutely nothing in the testimony at that time which 
indicated that this man was acting in any form of employ¬ 
ment. It would be necessary to show that it was more in 
the course of employment. $t was necessary to show scope 
of employment. And there was absolutely no showing of 
scope. 
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The entire case, at the completion of the plaintiff’s pre¬ 
sentation, was nothing more or less than proof of regis¬ 
tration of this vehicle, so far as the corporate defendant 
was concerned. 


Going back to the pretrial, if Your Honor will, that was 
the point which, in my opinion, first brought out the fact 
that there would be considerable confusion before the case 


was terminated, because if the pretrial order was followed 
and it was to be an assault charge, then there would be 
absolute failure of proof to support the pretrial 
893 lawyer. 

Now, in this case, as in any case, you either have 
the old rules of common law pleading, or you have the 
more liberal rules. I do not think that when they estab¬ 
lished the new rules under which we were to plead these 
cases, they contemplated that the new rules in their entirety 
wouldn’t be adopted. In other words, there can be no sur¬ 
prise any more, nor can one party hold anything that 
another party cannot get. 

It seems to me that not only can depositions be taken, 
but also interrogatories can be brought about, and there 
would be no question in anyone’s mind as to what proof 
would be necessary. 

In this particular case, and in Your Honor’s charge to 
the jury, there is no mention made whatsoever to the effect 
that this man was not entitled to the protection as a passen¬ 
ger, that he had failed to pay his fare. 

So far as the charge to the jury is concerned, much was 
said about scope of employment. As a matter of fact, it 
was emphasized repeatedly in the charge. At one point, 
where the illustration was given of this man who was 
working for “X” Taxicab Company, there are repeated 
references to employment. , 

As far as scope is concerned, I think that we have pro¬ 
duced in our points and authorities considerable authority, 
almost unanimous authority, because there have been no 
authorities cited against the authorities which we have 
mentioned, to the effect that the circumstances of the as- 
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894 sault, if any, were such that it would definitely be 
outside the scope of the employment of this man, 

if in fact he was actually employed by the taxicab com¬ 
pany. 

The Court: Didn’t I say—I don’t remember, but didn’t 
I say to them, I am sure I did, that if they believed, assum¬ 
ing that he was working for them, if they believed that; 
then if they believed that this assault was in an effort to 
get payment of his fare, that would be within the scope. 

Mr. Mclnerney: You mentioned that situation here. 

The Court: And that if it wasn’t but simply personal 
revenge, it would not be within the scope. 

Mr. Mclnerney: That was on page 7 of Your Honor’s 
charge, I think, down near the bottom, where it says: 

“On that occasion, he was acting and being within the 
scope of his employment and in furtherance of the employ¬ 
ment, such as, for instance, first the payment of a fare, 
then you have got it both in the scope of and in further¬ 
ance of employment.” 

That was the only thing that Your Honor said. 

Now, in this particular case, however, the uncontradicted 
testimony was that any money that this man received from 
the operation of the motor vehicle or this taxicab was his 
own money. It was money which he was not required to 
account for. 

895 As I mentioned in my points and authorities, 
there are a number of cases holding that where a 

taxicab is used in circumstances such as this, where the 
man pays so much or has some rental agreement, the oper¬ 
ation of the taxicab becomes his operation, and his em¬ 
ployer is not responsible for it. 

Another thing in this particular case Your Honor did 
which I believe was wrong was this: that Your Honor 
repeatedly held that this man was not a passenger after 
he left the taxicab. 

Now, after he left the taxicab, then, if he was not a 
passenger, he was not entitled to any presumptive rights 
which would flow to a passenger. 
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He admittedly left the cab himself. There was abundant 
testimony that he was out of the cab at the time that he 
was struck. There was only one witness wdio testified in 
connection with the fact that the taxicab had run over his 
leg. The others certainly did not see it. 

In connection with that, there being tw T o separate and 
distinct cases, the presumption under the statute would 
not permit a recovery for the assault as such. There could 
be no statutory relief there at all. There would be a burden 
on the plaintiff to prove that this act of assault waS done 
within the scope of this man’s employment, so to speak. 

If the taxicab had run over the man’s leg, then it was 
apparent that the plaintiff was invoking the financial 
S96 responsibility act in order to create the presumption 
under the act. 

The presumption under the act was, where an accident 
occurs on a highway, proof of registration is prima facie 
evidence of ownership which can be overcome. 

In this particular case, different from a great many of 
the other cases, the operator of the taxicab testified that 
he was the owner of it. The corporate defendant testified 
that he was the owner of it. 

His testimony, if taken alone, in my opinion would have 
been sufficient to have sustained an action which he might 
have brought for that particular property. 

There was absolutely no evidence in any manner, shape, 
or form to indicate that he was not the owner of it, because 
registration was merely a statutory right to presume that 
Bell was an owner. 

The evidence given by him, coupled with the other evi¬ 
dence, remained in this case uncontradicted. If it remained 
uncontradicted, it definitely fell within the case decided 
in the Municipal Court of Appeals, which we referred to 
as the Gas Company Case, where they hold that this is a 
matter of law, that that is a good defense, and that 
destroys the presumption. 

Throughout the case, those factors kept operating at 
all times. No proof of any kind or scope of this man’s 
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employment, of presumption of the operation of a 

897 vehicle on a highway, with both of them being so 
intertwined that it would be impossible to tell them 

apart. 

*###*#*### 

Mr. Mclnerney: If Your Honor please, I think that the 
first error was, which would entitle the defendants to the 
relief requested, the fact that the motion was not granted 
permitting this case to go back to the pretrial for another 
hearing, at which time the issues could have been clarified 
and we could have then returned to the trial. 

As I mentioned in my points and authorities, that has 
been ruled upon in this court and other courts where it 
says that if that is done, then the case can be brought 
back for a clarification of the issues. 

I think that rather than its being just a mere 

898 matter of form so far as error is concerned, it exer¬ 
cised a very vital part in influencing the trial of 

this entire case. I do not think that it definitely determined 
the issues that were to be tried, and I think that so far 
as the evidence is concerned, it was impossible for the 
court, and naturally impossible for the jury, to distin¬ 
guish the two causes of action which were being tried, 
practically independent of each other, but at the same 
time so definitely interlocked that it would be impossible 
to distinguish one from the other. 

I think that in effect, the pretrial order was such that 
there was to be an assault. I think it went beyond that, 
and I think we wound up trying a negligence case. I think 
on the negligence case, the financial responsibility act was 
invoked. I think that the financial responsibility act invoked 
in the negligence case exercised a definite influence on the 
jury, so far as the assault was concerned. 

I further believe that in so far as the financial responsi¬ 
bility act was concerned, there was ample authority to sup¬ 
port the theory that the defendant had completely overcome 
that portion of the proof, if in fact that was to be the proof. 
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So far as the scope of this man’s employment was con¬ 
cerned, I think that there was error in that the verdict 
was not granted to the defendant at the completion of the 
plaintiff’s case. I think there was error also when 

899 the corporate defendant did not receive a directed 
verdict at the completion of the defendant’s case. 

I think, so far as the charge itself was concerned, it is 
clearly evidenced in the charge of the Court— 

* * * # * # * * #;* 

Mr. Mclnerney: I was going to make this point, if 
Your Honor please: that the charge of the Court to the 
jury was such that the same indelinite issues were existent 
as a result, as shown in the charge, as had been shown 
throughout the entire case, and that there was instance 
after instance of that in the Court’s charge. 

I had thought that I had put it in; but in any event, I 
think it is in my points and authorities. But I think I 
definitely have a right at this time to mention the charge 
of the Court as it bears on the different points which I 
had made throughout the case. 

On page 3, for example, it says there are two issues— 
this is near the top of the page. 

900 “He says these two defendants, acting through 
Mr. Tarman, committed an unjustified assault upon 

him, as a result of which he was injured, knocked to the 
ground. ’ ’ 

Now, it would be impossible for that situation to be cor¬ 
rect, because these defendants could not in themselves make 
an assault, but it would have to be that the person com¬ 
mitting the assault had done so within the scope of his 
employment. 

In the next paragraph, starting at the beginning, it says: 

“The burden is upon him, the plaintiff, Mr. Southard, 
to establish that act.” 

That being true, that there was a burden on him, it 
definitely showed that at the completion of the plaintiff’s 
case, and at the completion of the defendant’s case, there 
was no evidence at all to support that proposition. 
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In other words, this record, np to the time that the plain¬ 
tiff closed his case, is going to be completely silent on any¬ 
thing pertaining to scope of employment or course of 
employment, so far as this assault is concerned. 

Further down, where it says: 

“He says also that having been knocked down, Mr. Tar- 
man ran over Mr. Southard’s leg with the automobile, 
which he was operating in a negligent manner at the time. 

The burden is upon him to prove that. The burden 
901 is upon him also to prove that there was a principal 
and agency relationship or a joint venture, as the 
case may be, if either, between Mr. Tarman and The Wash¬ 
ington Bell Cab Co., Inc., which burden, on every element 
of the case, is upon the one who asserts. ’ ’ 

There was, and remained throughout the case, a burden 
to prove, and there was no evidence to support the burden. 
In other words, it was going to the jury, so to speak, on an 
instruction such as that, without any evidence to support it. 

That also created immediately, in connection with this 
case, the very thing that went back to the pretrial order, 
and that was that an assault being committed with the inten¬ 
tion to inflict harm on the plaintiff, and then a negligence 
case with no intention, but on the reasonable care which 
would be exercised. 

On page 5, again: 

“Now, as you have been told, the plaintiff charges The 
Washington Bell Cab Co., Inc., and Mr. Tarman with hav¬ 
ing committed an assault and with having run over his 
leg by his negligent operation of the cab.” 

That referred back to that portion of the charge that I 
have just read, in which these two charges against the 
defendant were now being pressed; and in being pressed, 
the proof was entirely different, and the proof on the negli¬ 
gence was being accepted as proof in connection with 
902 the assault. 

The Court: In what respect ? 

Mr. Mclnerney: In that there was no evidence of scope 
of employment, nothing from which the Court could infer 
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or the jury could infer, because there was no evidence at all. 

In other words, when the plaintiff’s case was completed, 
at that point Tarman could have been any place, anywhere, 
or have done anything. He could have struck him when 
he had nothing to do. He could have stolen the Washington 
Bell Cab Company cab. They did not show him in any 
sense as being related to this transaction up to that point, 
legally. 

The Court: You mean, are you speaking now of scope 
of employment and the assault case ? 

Mr. Mclnerney: I am directing that particular observa¬ 
tion to the fact that there was no evidence of any kind in 
the plaintiff’s case to show that this assault committed by 
Tarman was within the scope of his employment by the 
corporate defendant. 

The Court: At the conclusion of the plaintiff’s case? 

Mr. Mclnerney: At the conclusion of the plaintiff’s case. 
And, so far as that is concerned, I think the same holds 
true at the conclusion of the defendant’s case, because the 
only difference in the proof was that during the defend¬ 
ant’s case, the Washington Bell Cab Company became the 
title holder. Tarman testified he was the owner. The cor¬ 
poration testified that he was the owner, and they 
903 were not the owner. 

The Court: But the jury does not have to believe 
that, because there he is operating a Bell cab, it says so 
on the cab, and it is registered in the Bell Cab Company’s 
name. The jury didn’t have to believe that he in fact owned 
it, rather than the Bell Cab Company. 

But I am wondering if you have got a more valid point 
on the question of whether, at the conclusion of the plain¬ 
tiff’s case, there was any evidence to justify a verdict as 
to assault, because it may not have—an assault would not 
be, obviously, within the natural, normal scope of employ¬ 
ment of a taxi driver. 

Mr. Mclnerney: No. Now, that was— 

The Court: And I remember telling the jury that if they 
found that this was an act of personal revenge, the com- 
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pany would not be liable even if they found the joint ven¬ 
ture or principal and agency existed; but that if it was an 
effort to collect a fare, then they could find the company 
liable, if it found the existence of joint venture or the prin¬ 
cipal and agency relationship. 

Let me now interrupt you at this point to ask Mr. Offutt 
what evidence there was at the conclusion of your case 
from which the jury could have found that he was trying 
to, that he was striking the man in order to collect a fare, 
because there is no other theory I could think of at the 
moment. Could an assault be in the scope of employ- 

904 ment ? 

*#**###*** 

905 The Court: But let’s talk about the evidence. 
That is what I am talking about. 

Mr. Offutt: I am going to talk about the evidence now, 
exactlv. 

That is not the scope of employment thing, as an em¬ 
ployer-employee thing. It isn’t that. This is a joint venture. 

You see, this went to the jury on all phases, and that is 
what we were up against all the time. That is what we 
are talking about now. So I say it was a joint venture. 
Let’s forget that employer-employee relationship. 

Now, on the joint venture, answering the question, there 
was plenty of evidence at the close, because— 

The Court: You mean that if it was a joint venture, 
then they would be liable in any event ? 

Mr. Offutt: That is right, and that was at issue always. 
So Mr. Mclnerney has jumped that. But even under the 
theory, you see, there is also a question of fact, of course, 
at the end of all the evidence. 

Mr. Tarman himself had said: 

“And I got out of the cab and walked around, and I asked 
him for the fare again.” 

So he was making a final effort to collect the fare. Cer¬ 
tainly, a cab driver operating a taxicab, it is his duty, 
among other duties, to collect the fare. So he is making 



906 a final effort. It all took place right then, just with¬ 
in the matter of a second. 

The Court: But not getting the fare, after finally asking 
him for it, he finally knocked him down. 

Mr. Ofifutt: That is right. i 

The Court: He does not w’ait to see if now’, having been 
knocked dowm, this passenger w’ill pay that fare; he runs 
around and gets in the cab and runs off. So I do not see 
how you could say that the assaulted the passenger in 
order to collect the fare. I can’t see how in the world 
you could. 

Mr. Offutt: It isn’t necessary to say that. In order to 
collect it, that is part of it. 

The Court of Appeals said in a case that is so close, 
so close, the Dilli case: 

“We will not permit the defendant to avail himself of 
that defense. We are not going to get into that.” 

That is so close. That is so closely related to it. It is 
intermingled with that part of it. I say you can’t separate 
it. It is something that just happens. It is one of these 
things that occurs, and they employ this man; they vest 
wdth him certain duties. 

If it were like the porter on a train, like he has talked 
about in one case, that is a different situation. The 

907 porter on a train has no right to get into disputes 
with passengers. He has certain duties, and they 

are very narrow’. 

But here is a man who drives the vehicle. He has com- 

I 

plete control over that vehicle as far as it is concerned, 
out on the street, and as far as the person w’ho is riding 
in there is concerned. So if they give him a duty to col¬ 
lect the fare and he tries to collect the fare, and in the 
course of collecting the fare, he loses his temper and strikes 
the man and knocks him down w’hile he is making an effort 
to do it, or just after he has made the final effort to do it, 
the Court of Appeals in that Dilli case said, “No, w’e w T on’t 
permit that kind of a specious defense to come in here,” 
and there w T as a purpose for it. 
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But this is different from employer-employee. This is a 
joint venture, and as such, the jury found, as Your Honor 
remembers, on all things against the defendant. We have 
got that into a— 

********** 

912 Mr. Mclnerney: But the jury was not being asked 
to return a special verdict: Do you believe the taxi¬ 
cab ran over the leg, or do you believe it was assault? 
Perhaps I should have suggested that, or counsel for the 
plaintiff should have suggested it. But hindsight is better 
than foresight. 

*•*•••*##* 

914 One other thing that, to me, has been very impor¬ 
tant throughout is this. This is not a joint venture 

to commit assault on people. At most, it was a joint ven¬ 
ture to operate a taxicab company. 

The Court: Right. 

****•#**•« 

915 Mr. Offutt: Mr. Mclnerney starts off by talking 
about the charge to the jury. As far as the charge 

to the jury goes,—and I have read it and I see some errors 
in here which are very obvious to me. I remember your 
charge very well, and I do not mean to criticize the reporter, 
but— 

The Court: I think I had better say for my own pro¬ 
tection right now that I am sure most of that is accurate, 
but I am just as equally sure that a lot of it just simply is 
not, because I am no master of the King’s English, but so 
help me, I don’t sound like a moron—I don’t believe, any¬ 
way. Perhaps the proof of it is, at the conclusions of the 
charge, neither one of you had anything much to say 
about it. 

So I just think, in case this case goes to the Court of 
Appeals,—but whatever I do about it, I suppose 

916 it will. I would like them to know right now that 
I make more sense than that charge has me making. 
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Mr. Offutt: Your Honor, just to support your view, I 
was going to say that I find right here, and I remember 
it very well,— 

Mr. Mclnerney: What page ? 

Mr. Offutt: Page 8. Your Honor said, reading the para¬ 
graph : 

“That is an illustration which you will apply here . 19 

You had previously said something about some facts of 
how this case was to be considered by them. Just above 
that, you said: 

“His business is that of a carrier, to get money for the 
X Taxicab Company. If he had the argument and the argu¬ 
ment stops there, and is all over, and then he just gets 
mad and strikes his former passenger, in revenge or by 
way of punishment, than he is not acting in furtherance of 
the business of his employment.” 

It should be “then he is,” not “than he is.” 

The Court: You said page 8? 

Mr. Offutt: Page 8. I am reading the last part of the 
remainder of the paragraph at the top, just beginning with 
the first sentence on page 8. 

917 The Court: All right. 

Mr. Offutt: “Then, he is not acting in further¬ 
ance of the business of his employment.” 

Then it says: 

“That is an illustration which you will apply here. I 
will edvc vou a little more in a moment. There are—” 
and it says “theories.” I am sure you said “two theories 
of liability,” as I remember it; and it says, “of rights,” 
“in so far as The Washington Bell Cab Co., Inc. is con¬ 
cerned basically.” 

My recollection, and I followed Your Honor— 

The Court: Then it follows by having me make'this 
statement: 

“One of them is that the relationship of employer and 
employee existed between the company and Mr. Tarman.” 

That is having me instruct the jury that it did in fact 
exist. I did not say any such thing. ; 
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Mr. Offutt: I think what Your Honor said there was, is 
my memory, 

“One of them is whether the relationship of employer 
and employee...” 

I don’t know what shorthand Miss Collins writes, but 
I know sometimes the note may be a little different 

918 than— 

The Court: Sometimes, I guess, the transcription 
of it from those cylinders is not too good, too. I don’t 
know. But anyway, go ahead. 

Mr. Offutt: Then, I see others down here. I see the 
word “and” in there where I am sure it should be “or.” 
Mr. Mclnemey: Where is that? 

Mr. OfTutt: Going through it now, I may as well read 
the whole thing: 

“If the company owned the taxicab and he was—” 

Mr. Mclnemey: What page, I mean? 

Mr. Offutt: The same page. 

“and he was employed by the taxicab company to oper¬ 
ate it, then the company is liable and the tortious conduct 
on his part is wrongful—” 

and I think Your Honor said “wrongful conduct”— 
“whether it be assault or negligence, if you also found 
he was acting within the scope of—” 

and it says “and in furtherance of that employment,” 
and I think you said “or.” 

The Court: Xo, it would have to be within the scope 
of and in furtherance of. I don’t find anything w T rong 
about that. 

Mr. Offutt: Anyway, there are some other things, just 
glancing at it while Mr. Mclnemey was reading it. There 
is one over here on page 5, wdiere he w*as reading. I 
remember when I was looking at it, it occurred to 

919 me at the time what the Court had said, but I don’t 
remember now what it is. I made some notes while 

Your Honor charged the jury, in my own longhand, which 
is pretty hard to read sometimes, but I— 
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The Court: Let me read this to you, for instance. This 
is the beginning. : 

“Members of the jury, this is simply to explain to you 
from the legal point of view.” 

Period. You tell me what that means. i 

“Factually, it presents no problem.” 

That is what it is all about. ! 

“Factually, it presents no problem.” 

Of course, it does. 

Then: 

“I think all of you have sat on one or more occasions; 
then you know you are the sole judges of the facts in the 
case, so it is only necessary to illustrate a tort of law con¬ 
cerning which the Court is advised.” 

So help me! How do you like that. 

Mr. Offutt: I might say, Your Honor, that I wrote, 
after you had given this, “A very good charge.” I noticed 
Your Honor had used good language. I have always noticed 
that you are grammatically—it made me think several 
times; I have talked about it afterwards, whether it should 
be expressed as Your Honor has said it to the jury, 
920 and I have found you were right. It was a little 
different method of expressing one’s self, and I 
have found that grammatically you were correct. 

So some of these expressions, so off grammatically, I 
am sure Your Honor did not charge the jury in that wav. 

If the original notes are in the file, I would like to have 
a chance to look at them, tomorrow, the original notes that 
are supposed to be filed, if shorthand reporters’ notes are 
required to be filed. 

The Court: Yes. 

#*####*#*# 

926 This case shapes up just like the pretrial order 
shows. Clearly, on the complaint and on the pre¬ 
trial order, the case was couched in two theories: assault 
and then the negligence. 
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Now, on the assault there was plenty of proof here, 
ample proof, overwhelming, to show that the assault was 
committed. Whether it was committed within the scope 
of the employment or in furtherance of the business or 
in the course of his work, that is what it was. This joint 
venture thing—and, of course, at the time, the proof was 
such that the jury could have disregarded Mr. Tarman. 
After all, he is a witness in interest here, as a defendant. 
So at that time they could very well have disregarded the 
testimonv of those men. 

Mr. Brill, on the one hand, had said, he was introduced 
here, didn’t even hear it, didn’t even know he was here 
representing the Bell Cab Company interest, and he sat 
here for two days before that came up, and then got on 
the stand and said that, an officer of the court, or a law¬ 
yer, and the president of this corporation, and he 
927 says he didn’t even represent the defendant Bell 
Cab Co., Inc. 

So in the light of that, they could have disregarded his 
testimony. With that in mind, they didn’t have to take 
the testimony as Mr. Mclnerney says, as conclusive. It 
still became a question of fact That is at the close of 
the plaintiff’s case, now, and also at the close of the 
defendant’s case. 

**###*#•#• 

931 If Your Honor please, on the question of this 
defense that we were put into, the statutory defense, 
they didn’t raise so much question at that time about that. 
The question, if they had wanted additional time, they 
don’t say that in this case. He doesn’t claim that he needs 
additional time or he has been prejudiced in any position 
that he was placed in, because it is very evident that on 
the theory of negligence, which was the additional phase 
they were confronted by, as he states, the defendant re¬ 
quired even less proof of an additional nature, if any, 
than he required on the other charge which he said he 
was ready to be confronted by. 
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There wasn’t any surprise about it. It was very clearly 
and evidently in the complaint, and even by the testimony 
of the witnesses that has been produced here, and one of 
whom he had gotten the statement from, although he said 
at the time the trial started he didn’t even know his name 
and address, and wanted me to give it to him, and he didn’t 
want any opening statement to be made or any evidence 
to be introduced. 

Then we found that they had the statement of the wit¬ 
ness, knew who he was, and actually had interviewed him. 
That is Andrew Harper, and incidentally, Harper is the 
one witness that they don’t mention in the points and 
authorities. But he is the witness who actually saw the 
man injured wiien the taxicab ran over his leg. So 
932 you have direct evidence on the negligence, you have 
direct evidence on the assault by the driver himself, 
and so there you have plenty of evidence on the two issues 
that were before the jury. 
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QUESTION PRESENTED 

1. Whether two joint venturers operating a taxicab are 
liable to a person who was injured after alighting from 
the taxicab in which he was a passenger, where such in¬ 
juries were caused both by assault and battery and by 
negligence of one of the joint venturers. 

2. Whether, after the jury has found upon evidence 
amply warranting such finding that an assault and battery 
were perpetrated within the scope of employment of a cab 
driver, the taxicab company has any ground of appeal on 
such point. 

3. When both complaint and pretrial order sufficiently 
apprise adversary as to the character of the case and the 
contentions to be advanced, is there any necessity to 
amend the pretrial order or to return the cause to the 
pretrial judge? 
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John Tarman and The Washington Bell Cab 

Company, Inc., 


Appellants. 


v. 


Robert E. Southard, 


Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE i 

A counter-statement of the case is necessary because 
material facts are omitted from appellants’ statement and 
other facts are over-stated. 

November 29, 194S, Robert E. Southard filed a com¬ 
plaint against John Tarman, driver of a taxicab, and The 
Washington Bell Cab Company, Inc., a corporation, alleg¬ 
ing that on January 27, 1948, Southard was a passenger 
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in a taxicab owned by The Washington Bell Cab Com¬ 
pany, Inc. and driven by Tarman as a common carrier 
for hire, and that when Southard reached his home at 
905 B St. Northeast, the end of his journey, and while 
the status of carrier-passenger still subsisted, Tarman as¬ 
saulted Southard and “thereupon hurriedly jumped into 
the cab and drove it away negligently and carelessly caus¬ 
ing said taxicab to run over the right leg” of Southard 
(App. 2-3). Tarman and The Washington Bell Cab Com¬ 
pany, Inc. filed a joint answer in general denial and 
denied that Tarman was the servant, agent or employee 
of The Washington Bell Cab Company, Inc. A second 
defense alleged that the injuries were “not sustained by 
reason of the operation of a taxicab as a common car¬ 
rier”, but “were sustained bv reason of the misconduct” 
of Southard “with respect to his relationship” with Tar¬ 
man (App. 3-4). 

On August 9, 1950, a pre-trial order was entered which 
contained in very summary form the issues to be tried 
(App. 4-5). The case was so simple that counsel on 
neither side saw any need at the time for greater specific¬ 
ity as to the theory of the action. Appellants have not 
brought to this Court any of the discussion at the pre¬ 
trial. Nor did the able counsel for the appellants at the 
pre-trial, who was also trial counsel, urge at pre-trial the 
need for more specificity in the order. The pre-trial 
order in boiled down form, as is usual in simple cases, 
referred to an “action for damages for personal injuries 
residtinfi from assault and battery upon the plaintiff by 
the defendant, John Tarman, and against owner of the 
cab. Bell Cab Co. Inc., and Tarman. Plaintiff claims that 
a dispute arose over fare; that the defendant, Tarman, 
struck the plaintiff knocking him down and then ran the 
vehicle over the leg of A he plaintiff, causing injuries.” 
The only criticism that could be leveled against the pre¬ 
trial order was that it inadvertently omitted the word 
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“negligently” ran the vehicle over the leg of plaintiff. 
Counsel for appellants admit in their brief that they 
understood from the complaint itself that the action was 
for assault and negligence; i.e. assault as to the striking 
with the fist and knocking to the street alongside the cab; 
and negligence as to hurriedly jumping in the cab and 
driving off while Southard in a dazed condition was lying 
in the snow alongside the cab with his right leg under 
or near the rear wheel of the cab. The trial Judge sub¬ 
mitted both aspects to the jury, but properly instructed 
the jury that they need not consider the negligence aspect 
if they found the fractured leg was the result of the fall 
and not running over by the vehicle. (App. 145). In a 
bench conference at the very inception of the trial, before 
a single witness had been called, counsel for Southard 
made clear, what was already clear from the coiriplaint, 
if not also from the pre-trial order, that the action was 
grounded on both assault and battery and negligence 
(App. 10-20). The same reference to the record 1 shows 
that counsel for appellants understood from the filing of 
the complaint that the action was for both assault and 
battery and also negligence as to the aspect involving the 
running over of Southard’s leg. The trial Judge disposed 
of appellants’ contention, rather technical to say the 
least, that the issues to he tried were clouded or somehow 
obscure, not from a reading of the complaint, hut from 
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tho failure of the pre-trial order to mention the word 
“negligence” as to the running over of the leg, by say¬ 
ing: “I don’t believe defendant in this case has been hurt, 
because his preparation as to facts has to be the same in 
any case.” (App. 20). In this connection it should be 
noticed that the trial lasted seven court days and the 
only witnesses the appellants called were the defendant 
Tarman, who substantially confirmed the testimony of the 
plaintiff (resulting in a directed verdict against him on 
his own testimony as to which no complaint is now made 
on appeal), and one Brill, an attorney, who was president 
of The Washington Bell Cab Company, Tnc. At no other 
time during the trial did appellants claim they were pre¬ 
judiced or confounded in their defense by the omission of 
the word “negligence” from the pre-trial order. Further¬ 
more, a reading of the entire record shows that counsel 
for appellants knew exactly the issues being tried from 
the inception of the trial. 

As *o the facts shown hv the record. Southard, a mar¬ 
ried man about 48 years of age and employed as a furni¬ 
ture refinisher at the Annapolis Hotel, left the hotel about 
4 41 P. M. on January 27. 1948. He hailed and boarded 
an envotv cab bearing the legend or sign and color scheme 
of the “Bop Cab Company.” and directed the driver Tar- 
mari to take him + o his residence at 905-B Street, North¬ 
east where Southard had resided with his wife for sev¬ 
eral vears. Southard rode on the front seat because the 
weather was bad and he wanted the driver to have the 
nppor+nnPv of picking up other passengers going in the 
some direction. When the cab arrived in front of South¬ 
ard’s residence, he reached in his pocket to get the fare 
of about sivtv cents but found he had only sixteen or 
seventeen cents on his person and that he had left his 
monev in bis work clothes at the Annapolis Hotel bv 
inadvertence. Southard told Tarman that he would have 
to go into his house to get the money as he had onlv six- 
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teen or seventeen cents in his pocket. Thereupon South¬ 
ard opened the right front door of the cab to alight in 
order to get to his home for the fare and at the same 
time Tarman got out his side of the cab, ran around to 
the side from which Southard had just alighted with his 
hand still on the cab door, there accused Southard of 
trying to “run out” on him as to the fare, and without 
anything more being said or done, Tarman struck South¬ 
ard a vicious blow to the head, knocking him to the street 
in a dazed or unconscious condition alongside the cab, 
with Southard’s feet near the curb and the rear wheel of 
the cab, the curb itself being covered with banked snow 
resulting from the clearing of a path on the sidew’alk. 
(App. 49). 

There is no evidence to support the statement in appel¬ 
lants’ brief p. 2, that the cab was stopped “well away” 
from the curb where Southard fell as the result of the 
assault. Immediately after the assault Tarman ran 
around the back of the cab and started off in second 
gear to make a hasty escape. This caused the cab wheels 
to spin, slide and rock (possibly sidewise) on the snow 
and thereby to run over the right leg of Southard, result¬ 
ing in comminuted fractures, extensive hospital and oper¬ 
ative procedures on two occasions, a long convalescence, 
and permanent restriction in the use of the leg. These 
injuries including injuries to the head and the expense 
involved in treatment and loss of earnings are not de¬ 
tailed because no point is raised in that respect on the 
appeal. 

Tt is important to notice that at no time did Southard 
refuse to pay the cab fare. Even Tarman made no such 
claim in his testimony which resulted on his own evidence 
in a directed verdict against him. Tarman claimed that 
Southard showed some evidence of having been drinking 
while riding in the cab, but this was denied by Southard 
and several other witnesses who took Southard to the hos- 



6 


pital immediately after the incident. Tarman made no 
report of the matter to the police. 

The taxicab in question bore the distinctive color scheme 
and the name of Bell Cab Company. It was registered 
with the Commissioner of Motor Vehicles and with the 
Public Utilities Commission by the corporate defendant 
in its name at all times since 1941. (App. 74-88, 126) 
Tarman admitted the cab had never been registered in 
his name: that he had been driving a Bell cab since 1936; 
and that he paid $4. each week for ‘‘dues and insurance” 
to the corporate defendant who also furnished all repairs 
on the cab and sold him oil and gas for the cab in addi¬ 
tion to supplying towing services. Tarman claimed he 
was “buying” the cab from the corporate defendant since 
1941. Although the corporate defendant on incomplete 
records claimed that Tarman had “paid” for the cab on 
an installment basis during 1943, the uncontradicted evi¬ 
dence showed it never transferred title to Tarman and 
that about the time Tarman was supposed to have “paid” 
for the cab the corporate defendant made a series of 
loans to him as well as credit for repairs, the cab being 
used as a “security device.” (App. 127). Mr. Brill, an 
attorney, and president of the corporate defendant, testi¬ 
fied that the business of The Washingt n Bell Cab Com¬ 
pany, Tnc. was “buying and selling automobiles, taxicabs, 
and buying and renting taxicabs to drivers, selling gaso¬ 
line and oil, and selling repairs:” that the drivers got 
the benefit of the “colors, name, plrme number” and 
“any good will that we have:” that Tarman was a “par¬ 
ticipant of services, color-;:” that Tarman paid the cor¬ 
porate defendant $4. a week: of which $2.75 was for in¬ 
surance, $1.25 for “what we call dues” for which Tarman 
received the use of the color scheme and telephone num¬ 
ber. (App. 128-130). Other testimony of Mr. Brill and 
an omployee of the Public Utilities Commission showed 
the ownership and control at all times by the corporate 
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defendant of the cab in question and control over Tarman 
who was working for the corporate defendant as a painter 
even at the time of the trial. 

The second point of error is that the court “clearly 
erred when, noticing errors in its charge as officially 
reported, it failed to set this case down for a new trial* 
“Appellants’ brief pp. 11-12 also complains about failure 
to grant a new trial “when the court admitted that the 
transcribed instructions contained many inaccuracies.” 



pleted and the transcript w ritten u p JB MB it was dis- 
covered for the first time thatjBBhad missed the exact 
words of the charge of the trial Judge in several minor 
respects. This matter was called to the attention of the 
trial Judge who commented significantly on several in¬ 
complete sentences which offhand, in the absence of 
explanation, would seem to put the court in an un¬ 
favorable light. This natural reaction of the trial 
Judge is the matter excepted out of context in the 
brief of appellants. The trial Judge never said that 
the charge as written up by the reporter contained “many 
inaccuracies.” In a lengthy hearing on motion of appel¬ 
lee to correct the transcript of record to accord with the 
truth with respect to that part of it dealing with the 
charge, counsel for appellee submitted to the trial Judge 
the stenographic notes written up by an assistant to coun¬ 
sel ss to what f he court actually said in the charge. The 
trial Judge studied those notes and the transcript and 
overruled the motion to correct without giving any reason 
for the decision. Tt is not denied that the charge actually 
appearing in the record is the substance of the charge. 
That counsel for appellants was satisfied with the charge 
as actually .given at the trial appears from the absence of 
any specific objection along the line now urged (App. 
146-148). This complaint about the charge as “officially” 
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reported does not deal with any substantial deficiency or 
error in the charge and appellants do not claim, nor have 
they brought anything to this Court to show, any sub¬ 
stantial variation between what was actually said in the 
charge and what is “officially” reported. 

SUMMARY OF THE ARGUMENT 

1. First point of error. There was no error in failing 
to return the case to the pre-trial court to reframe the 
pre-trial order. This case was the simplest of simple 
actions. Appellants* counsel at the inception of the trial 
and in this Court admits that he clearly understood the 
issues involved and what he was called upon to defend. 
The failure of the pre-trial order to mention the word 
“negligent” in addition to the words “assault and bat¬ 
tery** is a captious objection which does not deal with a 
substantial or prejudicial matter affecting appellants. 
The pre-trial order was sufficient and informative when it 
recited “action for damages for personal injuries resulting 
from assault and battery,” etc. Counsel for appellants 
as well as counsel for appellee had a duty at pre-trial to 
see to the specificity of the pre-trial order. Nothing in 
the record shows their position or statements at pre-trial. 
The pre-trial order was not misleading in the situation 
here. 

2. The notice which the trial Judge took of several 
errors in his charge as “officially” reported does not pre¬ 
sent any substantial question. The charge as reported is 
substantially correct and it contains the substance of the 
charge in all material respects. The trial Judge compared 
the charge as written up with other stenographic notes 
together with a good recollection and decided against cor¬ 
recting the record on appeal. 

3. As there was no evidence on either side tending to 
show the termination of the carrier-passenger status at 
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the time of the assault and battery and running over the 
leg of Southard, there was no error in charging the jury 
as to a non-existent issue. The charge is adequate on the 
nature of the carrier-passenger duty. Even if it were 
deficient, appellants were not hurt because the carrier 
owed to the passenger the highest degree of care while 
the status existed and absolute protection against unpro¬ 
voked assaults of its driver. As Tarman, the driver, ad¬ 
mitted the assault and battery without any legal justifi¬ 
cation, which resulted in an unquestioned direction of 
verdict against him, the case presented an admitted vio¬ 
lation of duty on the part of the carrier. 

4. There was no error in failing to instruct the jury 

on the duty owed by a cairier to a “trespasser’’ or mere 
“licensee.” There was nothing in the evid^ise^^^slr^w 
Southard was a trespasser or a mere licensee MBflShe 
found himself with insufficient functeat the point of 
termination of his journey and ttie taxi¬ 

cab flflB enter his home in order to get sufficient funds 
to pay the cab fare. The carrier-passenger status did 
not terminate at any time prior to the assault and bat¬ 
tery. Moreover, even a trespasser on a common carrier 
is protected against wilful and wanton injury. As Tar- 
man admitted a wilful assault and a verdict was admit¬ 
tedly properly directed against him, this assignment does 
not present any question of prejudicial error. The sit¬ 
uation would he no different in the case of a licensee. 

5. There was no error in the following part of the 
charge: (App. 142-143) 

“There is a statute in the District of Columbia which 
says that anyone driving an automobile of another, 
with the other’s consent, is presumed to be, as a 
matter of law, the agent of that other person. That 
was shown in this case, that the title remained in this 
company or its predecessor as the case may be, and 
was in that name at the time this incident occurred. 
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You could presume from that he was then acting as 
its agent because you could presume from that they 
actually owned the car. Now that is a statutory pre¬ 
sumption but not conclusive; it acts to cast the bur¬ 
den on the defendant to show while the cab was in its 
name, it did not in fact oum the car. That is for you 
to decide as to that one theory of liability. Did the 
company in fact own the car, in which case it vrould 
be a principal and liable if the accident was in the 
scope of employment; or was the car owned by Mr. 
Tarman and title left in the company only for the 
purpose of protecting the purchase price and repair 
jobs from the time and other indebtedness to them. 
If you believe the latter, then you don’t have the 
principal and agent situation.” 

The reference to the statutory presumption was only by 
way of illustrating the temporary shift in the burden of 
going forward with the evidence to determine who was 
the actual owner of the cab at the time of the incident. 
Independent of that, the only evidence against the pre¬ 
sumption of the statute was given by Tarman and Mr. 
Brill, both highly interested witnesses and both of whom 
gave evidence strongly coinciding with the presumption of 
the statute with respect to agency. As both Tarman and 
Brill were interested witnesses, it was the province of 
the jury to disregard their entire evidence, in which case 
the presumption of the statute would have possessed some 
independent force. This point of error would seem to be 
immaterial under the decisions because in the carrier-pas¬ 
senger status, under the admitted facts of title registra¬ 
tion, color scheme, legend, name, telephone number, in¬ 
terest in dues, profit on the sale of repairs, oil and gaso¬ 
line, and insurance, the corporate defendant would be 
estopped as against the passenger to dispute ownership, 
agency and control in these circumstances. Calias v. In¬ 
dependent Taxi Owners Association, Inc., 62 App. D. C. 
212, 66 F. 2d 192; Rhone v. Try Me Cab Co., 62 App. 
D. C. 201, 65 F. 2d. 834. The trial Judge did not apply 
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an estoppel against the corporate defendant, but sub¬ 
mitted the issue of actual ownership and agency, as well 
as scope of employment to the jury. This was mere than 
the corporate defendant was entitled to on this record. 
Compare, Harlem Taxicab Association v. Nemesh, decided 
June 7, 1951,. U. S. App. D. C., 191 P. 2d. 459. 

6. The sixth point of error does not present any sub¬ 
stantial question. One phase of this case was negligence 
in the operation of a motor vehicle, and, therefore, it 
was proper for the trial Judge to mention the statutory 
presumption as to agency with the consent of the owner 
in connection with the shift in the burden of going for¬ 
ward with tile evidence on that issue as to the corporate 
defendant, even assuming the statutory presumption has 
the restrictive application contended for here. 

7. The seventh point of error is devoid of merit. The 
trial Judge fully submitted the question of scope of em¬ 
ployment to the jury as a question of fact. This charge 
was much more favorable to the corporate defendant than 
it had a right to expect. Where an assault is com¬ 
mitted by the driver, conductor, porter, or policeman of 
a carrier upon a passenger during the continuance of the 
carrier-passenger status, “scope of employment” is im¬ 
material because under the greater weight and modern 
line of authority there is a violation of a special duty 
which the carrier owes to the passenger of absolute pro¬ 
tection against assault and insults by its own servants 
and under certain circumstances by fellow travelers. In 
the charge the trial Judge treated the question of scope 
of employment of Tarman as though it was the usual 
question of scope of employment in the usual master 
and servant or principal and agent relation, which is 
wholly inapplicable to the carrier-passenger relatioh while 
it continues. The appellants got more than they were 
entitled to on this record. There is no prejudicial error. 
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This point is raised for the first time in this court. 
There was no request before the jury retired for any 
such instruction. 

8. The eighth point of error with respect to joint ad¬ 
venturers is without substance. The trial Judge charged 
fully on joint adventurers. Under the peculiar arrange¬ 
ment between Tarman and the corporate defendant, each 
had a joint financial interest in the operation of the com¬ 
mon carrier and each had joint control over the vehicle. 
The jury could properly have found in this mixed relation¬ 
ship between the two defendants either the employer- 
employee relation; or alternatively the relation of joint 
adventurers. This case presents what may be described 
as the usual ‘‘hocus-pocus” arrangement employed now¬ 
adays by many cab companies in which the public by dis¬ 
tinctive color schemes, legend and telephone numbers are 
led to believe they are being carried in the cab of a 
responsible company, but when sued it comes forward 
with the claim that the cab was secretly owned by a 
“judgment proof” cab driver, as is the case here. On the 
admitted evidence of the defendants, both had a financial 
stake in the operation of the cab and joint control. As 
the cab with the knowledge of both appellants was regis¬ 
tered with the Commissioner of Motor Vehicles and the 
Public Utilities Commission in the name of the corporate 
defendant ever since 1941, on the plainest principles both 
appellants ought to be estopped, as against a passenger 
in a passenger status at the time, to defeat the public 
policy behind the regulations of the Public Utilities Com¬ 
mission. Compare, Marchetti v. Olyowski, 86 U.S. App. 
D.C. 215, 218, 181 F. 2d. 285. The charge as to joint 
adventurers, which left the existence or non-existonce of 
that relation to the jury entirely, was more favorable 
than appellants had a right to expect as against a 
passenger. 
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ARGUMENT 

The defensive argument will in general follow the cate¬ 
gories set forth in appellants’ brief. Reference is made 
to the facts stated in the summary of argument to avoid 
undue repetition. 

i 

1 . 

Appellants’ brief, pp. 7-12, seems to involve claimed 
error revolving around the form and lack of specificity as 
to the aspect of negligence in addition to assault and bat¬ 
tery. Appellants were represented at pre-trial and at the 
trial by the same able counsel of long trial experience. He 
admitted at the trial before a single witness had been 
called by plaintiff (in a trial which lasted seven court 
days) that he knew from the complaint itself that the 
action was grounded on both assault and battery (striking 
with the fist in face and knocking to the ground) and also 
negligence (running over the right leg of plaintiff while 
he was lying on the ground near the curb and rear wheel 
of the taxicab in a dazed or unconscious condition from 
the assault.) App. 10-20. Basically the claim seems to be 
that because the somewhat informal and loosely drawn 
pre-trial order failed to use the word “negligent” in addi¬ 
tion to “assault and hntferv” that the trial court! at the 
inception of the trial should have returned the case to 
the pre-trial court to re-frame the pre-trial order to show 
greater specificity as to the theory or claim as to negli¬ 
gence as it related to the running over of plaintiff’s leg 
bv tlm taxicab. As counsel admitted he knew exactly 
what the issues to he tried were from the complaint, if 
not also from the pre-trial order itself, the action was 
simple, and counsel was unable to show any possibility 
of prejudice in his preparation for and actual defense of 
tlm case, the trial Judge properly refused to declare a 
mistrial and to return the case to the pre-trial court. 




Admittedly, the complaint is specific in the claim for 
both assault and battery and negligence; and no doubt 
could possibly arise from the language and form of the 
complaint as to the issues tendered. At the pre-trial the 
plaintiff was represented by a lady lawyer without actual 
trial experience. The pre-trial Judge drew an informal 
pre-trial order which, in paraphrasing and condensing the 
complaint, recited in this action: 

“Statement of nature of case: Action for damages 
for personal injuries resulting from assault and bat¬ 
tery upon the plaintiff by the defendant Tarman 
and against owner of the cab, Bell Cab Co., Inc., and 
Tarman. 

Plaintiff claims that a dispute arose over fare; that 
the defendant, Tarman, struck the plaintiff knocking 
him down and then ran the vehicle over the leg of 
the plaintiff causing injuries. * * *” (App. 4) 

In essence the complaint seems to be that the pre-trial 
order should have recited “and then [negligently! ran 
the vehicle over the leg of the plaintiff”; and, therefore, 
plaintiff was not entitled to proceed on the alternative 
theory of negligence as to that part of the transaction 
which involved running over the leg by the taxicab and 
that the case should be returned to pre-trial to re-frame 
the order to show the word “negligence” as to the latter 
aspect of the case, although the complaint was clear and 
specific on the negligence aspect. This point is obviously 
unsubstantial. Appellants at the trial were not able to 
point out any prejudice whatever resulting from the in¬ 
formality in that minor respect in the pre-trial order. 
Counsel for the appellants had a duty at pre-trial as well 
ns plaintiff to see to the specificity of the pre-trial order. 
There was no suggestion at pre-trial that the issue of 
negligence had been abandoned. Trial counsel for the de¬ 
fendants never inquired at pre-trial whether “negligence” 
had been abandoned. The theory of the action in the 
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complaint, the pre-trial order, and at the trial was that 
the injuries to the plaintiff were caused by assault and 
battery and by negligence. However, the jury could have 
viewed the running over of the leg as being, not an in¬ 
tentional or deliberate act of Tarman, but a negligent 
act or omission in the operation of the taxi cab in the 
peculiar circumstances then existing. The court properly 
charged the jury that they need not consider the negli¬ 
gence theory or aspect at all if they found that the entire 
occurrence was part of the assault and battery or a con¬ 
sequence of it. That charge was clearly proper in the 
situation here. 

Some of the District Judges doubt or question the 
need and function of a pre-trial order at all in very 
simple cases, especially when no issues are to be elimi¬ 
nated; and in such cases where the complaint itself 
clearly states a cause of action, not merely “a short and 
plain statement of the claim showing that the pleader 
is entitled to relief” (Rule 8 (a) (2) F.R.C.P.), it is 
doubtful if the pre-trial order serves any useful function, 
aside from admissions of evidence to go in without for¬ 
mal proof as to which counsel acting in good faith could 
readily agree without the intervention of the court. It 
was never intended that pre-trial orders should be read 
in a captious way or with the same rigor and specificity 
as an injunction. The only witnesses appellants called 
in this protracted trial lasting seven court days were the 
defendant Tarman and one Brill, president of the cor¬ 
porate defendant. Tarman confirmed substantially all 
the material testimony produced by the plaintiff as to the 
assault and battery which resulted in a directed Verdict 
against him and which is now conceded in appellants’ 
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brief to be correct (bottom p. 12). Brill was an able 
lawyer as was his counsel. The same evidence applied to 
both assault and battery and negligence. The transaction 
itself was so simple that appellants could not have been 
misled or confounded in their defense. They knew from 
the inception of the trial what the issues being tried were 
and admittedly knew from the complaint, if not from the 
pre-trial order as to which they bore some responsibility, 
that negligence was in the case also. 

In Smith Contracting Corp. v. Trojan Construction Co., 
192 F. 2d. 234 (C.C.A. 10th, 1951), the court said: 

“Rigid adherence to pre-trial conference agreements 
should not be exacted, especially where so to do will 
result in injustice to one party and relaxing of such 
agreement will not cause prejudice to the other 
party. Requiring rigid adherence to pre-trial con¬ 
ference agreements will tend to discourage co-opera¬ 
tion of counsel and their willingness to agree * * * 
as to the real and substantial issues to be presented 
and will impair the effectiveness of the pre-trial con¬ 
ference procedure.” 

Tn Chcrncj! v. JJohnrs . 1$5 F. 2d. 718, 721 (C.C.A. 7th 
1950), the court said: 

“The first stated purpose of the pre-trial conference 
under Rule 16. F.R.C.P. * * * is simplification of the 
issues: another purpose is to obtain admission of 
facts and documents without further proof at the 
trial. Attorneys at a pre-trial conference owe a duty 
to the court and opposing counsel to make a full and 
fair disclosure of their views as to what the real 
issues at the trial will be. Rule 16 has done much in 
the preparation and trial of cases in the federal 
courts. As was stated in Brown v. Christman, 75 
r. S. App. D. C. 203, 126 F. 2d. 625, 631, one of the 
results of fair disclosures at a pre-trial conference 
is to take cases from the realm of surprise and 
maneuvering whereby an unwary counsel might see 
the just cause of his client lost.” 
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In Washington Railway & E. Co. v. Perry, 47 App. D. C. 
90, 96, Justice Robb said: 

It is apparent that, at the time of the trial, neither 
the parties nor the court entertained any doubt as to 
the issue; for the court at the outset of the charge 
said: ‘The negligence alleged in the declaration con¬ 
sists in the fact that, while he was a passenger on 
the car, certain other passengers were guilty of dis¬ 
orderly conduct in the course of the trip from Glen 
Echo to 9th and F Streets; and that while engaged in 
this disorderly conduct one or more of them broke a 
glass on the rear of the car, which caused the injury 
to the plaintiff.’ And such is the fair intendment of 
the averments of the declaration. Where, as here, it 
is apparent that the issue sought to be tendered in 
the declaration was understood and accepted by the 
defendant and a trial had thereon, every doubt will 
be resolved in favor of Ihe declaration; since courts 
of justice are not disposed to permit a defendant, 
after having had a fair trial, to obtain another by 
assuming a position inconsistent with that assumed 
before being defeated upon the merits. The most un¬ 
favorable view that can be taken of this declaration 
is that it states a cause of action defectively; but, 
even so, the defendant should have pointed out the 
defect before trial. By joining issue and permitting 
the case to go to judgment, he waived his rights, if 
any. Baker v. Warner, 231 V. S. 488, 5S L. ed. 3S4, 
34 Sup. Ct. Rep. 175, where the question is fully con¬ 
sidered. 

Appellants suffered no prejudice* by reason of a slight 
informality in the pre-trial order. Certainly, their point 
is unsubstantial. 

On pp. 11-12 of appellants’ brief reference is made to 
certain statements of the trial Judge out of context pur¬ 
porting to show that several sentences in the charge of 
the court to the jury as officially written up by the court 
reporter from her notes were incomplete or inaccurate. 
There is nothing to justify the statement there made that 
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the “Court admitted that the transcribed instructions con¬ 
tained many inaccuracies.” This is not the fact. On mo¬ 
tion of appellee to correct the transcription the trial 
Judge had before him the transcribed notes of the charge 
as taken by an assistant to counsel for appellee, which 
the court compared with the charge appearing in the 
appendix. The record also shows that the trial Judge 
had a good independent recollection of what he said to 
the jury. He overruled the motion to correct the charge 
as officially reported without assigning any reason: and 
he was undoubtedly satisfied that the charge, while not 
verbatim with what he said in minor and unimportant re¬ 
spects, did in fact represent the substance of what he 
said. Appellants make no effort to demonstrate here that 
the charge as reported varies in any substantial way 
from the substance of the actual charge. This point of 
error is so plainly unsubstantial that appellee relies upon 
the facts stated in the summary of argument on this 
point. 

2. 

Between pages 12-20 of appellants’ brief a long and 
contradictory argument is made, difficult to fathom, in 
which complaint is made about failure to charge on the 
passenger-carrier relation and the duty owed to a mere 
licensee or trespasser. Xone of these points present any 
substantial question. Appellants took no exception to the 
charge as to any of these points: and the questions are 
not open here. Taking these points up in inverse order, 
there was no error in refusing to charge on the duty that 
the defendants, or either of them owed Southard if he 
were a licensee or trespasser. All the evidence in the 
case on both sides showed that Southard was a regular 
passenger in a common carrier, that the fare was not 
payable until the destination was reached in front of 
Southard’s home, that he at no time refused to pay the 
fare and informed the driver that he had to go into his 
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home to get money for the fare, and that the relation of 
carrier-passenger had not terminated at the time of the 
assault and battery. This is made abundantly clear on 
the mass and great weight of authority set forth exten¬ 
sively in the third section of this brief dealing with scope 
of employment and termination of the carrier-passenger 
status. Even if it be assumed arguendo that there was 
evidence tending to show the situation of licensee or tres¬ 
passer, which is clearly not the case, neither Tarman nor 
the carrier had any righ t to.wil fully or wantonly assault 
and run over Southard,"MB® persons owe no duty to a 
licensee or trespasser except to refrain from wilful or 
wanton acts (active negligence or intentional acts). Cases 
cited by appellants (p. 15 their brief) to show that cer¬ 
tain riders of public conveyances under some circum¬ 
stances are regarded as licensees or trespassers are all 
railroad or bus cases in which the injured person was 
required to obtain a ticket or pay his fare in advance and 
the injured person either refused to pay the fare when 
demanded or he was riding free with knowledge that it 
violated the rules of the railroad and tariffs. See, for 
example, Purple v. Union Pac. R. Co., 114 F. 123, cited 
by appellants. In this case it was not customary to pay 
the fare in the taxicab at the inception of the journey as 
is the case with respect to railroads and bus lines. There 
were no facts in this record to justify a charge about 
licensees or trespassers. Moreover, as Tarman admitted 
the assault which resulted in a directed verdict against 
him, as to which no complaint is made here, the Court 
will readily perceive the lack of substance in this conten¬ 
tion. As Tarman admitted the assault without any legal 
justification, it would seem wholly immaterial even if 
there was evidence tending to show Southard was a tres¬ 
passer or mere licensee. Nor would the operator of an 
automobile be excused for negligently running over a tres¬ 
passer or licensee. There was no occasion to charge on 
these non-existent issues in this case. All the evidence 
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showed that the carrier-passenger status had not termi¬ 
nated when the assault and running over occurred. 

Appellants say that the trial Judge did not properly 
define in the charge the nature of the duty owed by the 
carrier to a passenger. The charge is not fairly suscep¬ 
tible to that contention. But, as the carrier owed to the 
passenger absolute protection against assaults upon the 
passenger by its own servant under the great weight of 
authority set forth in the third part of this brief, the ap¬ 
pellants were not hurt by any deficiency in that respect. 
In fact appellants got a charge much more favorable to 
them than they were entitled to, for the trial Judge, per¬ 
haps MHHB 011 authority cited in the third sec¬ 
tion of this brief, treated the case as an ordinarv as- 
sault and negligence case in which the special duty of the 
carrier of absolute protection against assault by its ser¬ 
vants on a passenger was not mentioned in the charge 
or otherwise given any force in this case. Therefore, ap¬ 
pellants got a charge far more favorable to them than 
they had any right to expect. They cannot bottom preju¬ 
dicial error on an omission of the court to hold them to 
a higher standard of duty to the passenger than was the 
standard applied in this charge. At p. 13 of appellants’ 
brief they conceded “If appellee was in fact a passenger 
in the individual appellant’s taxicab the instructions 
given were prejudicial to appellant’s case and, in view’ 
of the verdict in his favor, we could not, and do not com¬ 
plain of this.” 

3. 

Appellants’ brief pp. 20-29, deal wdth questions relat¬ 
ing to the statutory presumption of ownership and 
agency, scope of employment of Tarman, the driver of 
the taxicab, and the correctness of the charge as to joint 
adventurers. The questions wall be dealt with in the order 
stated. 
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First, the charge left it squarely up to the jury to de¬ 
termine as a fact who actually owned the taxicab when 
the incident took place. The trial Judge never told the 
jury that the statutory presumption as to ownership and 
agency had any weight in the case either as a presump¬ 
tion or as anything equivalent to the force of evidence. 
The trial Judge referred to the statutory presumption 
merely by way of pointing out to the jury that the pre¬ 
sumption shifted the burden of going forward with the 
evidence to show who was the actual owner and the 


agency, if any, to the corporate defendant, which was 
clearly correct in the guidance of the jury. Inasmuch as 
the only evidence against the ordinary presumption of 
the statute came from Tarman and Mr. Brill, both of 
whose testimony as highly interested witnesses and parties 
the jury was at liberty to disregard or accord such weight 
as the jury saw fit, it could not be said that this highly 
interested testimony as a matter of Jaw utterly destroyed 
the force of the statute. However, it is repeated, the 
court did not instruct the jury to attach any force to the 
presumption at all and explicitly left the determination of 
the fact itself to the jury. As the testimony of Mr. Tar¬ 
man and Mr. Brill showed without contradiction that ever 


since 1941 (seven years before the incident) the taxicab 
had been registered with the Commissioner of Motor Ve¬ 
hicles and the Public Utilities Commission as being in the 
ownership of the corporate defendant and the cab had 
always carried the colors, legend, name and telephone of 
the corporate defendant, both appellants were clearly es¬ 
topped on the plainest grounds of public policy to con¬ 
tend as against a passenger of the carrier that title was 
secretly in Tarman. Callas v. Independent Taxi Owners 
Assn., Inc. (12 App. B. C. 212, (1(1 F. 2d. 192; Rhone v. Try 


Me Cab Co., 62 App. D. C. 201, 65 F. 2d. 834; Marchetti v. 
Olyowski, 86 U .S. App. D. C. 215, 218. Compare, Harlem 

Taxicab Assn. v. Nemesh, decided June 7, 1951,.IT. S. 

App. D. C., 191 F. 2d 459. Tf the appellants were 
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estopped to open the question about actual ownership be¬ 
tween themselves against the title registrations, colors, 
legend, name, etc. as against a passenger, then any ques¬ 
tion as to whether the statutory presumption was given 
any weight in the determination of who actually owned 
the cab was wholly immaterial. All the evidence in the 
case on both sides made an uncontradicted showing of 
estoppel against both appellants. Why should a passen ¬ 
ger in order to recover be required to enter into a con ¬ 
test between these appellants in these circumstances as 
to who actually owned the car? Or have a recovery 
against tlie corporate defendant depend on the chance 
determination of the jury as to who actually owned the 
cab or to unravel the hocus-pocus relations between app el¬ 
lants who on their own testimony deceived the Public 
Utilities Commission and the public as to title and owner¬ 
ship for seven years prior to this incident? The .jury 
verv well might have disregarded the testimony of both 
Tarman and Brill: but whether their testimony was true 
or false, it demonstrated a perfect case for estoppel. 
There was no error in allowing the jury to determine 
what the fact itself was. As the appellants got more 
than they were entitled to in that respect there is no pre¬ 
judicial error. Furthermore, as one aspect of the case 
deals with negligence in the operation of an automobile 
on a public street, it was not error to refer to the statu¬ 
tory presumption as to the burden of the evidence. 
Whether the statute has an application where an assault 
arises out of the operation of a public conveyance is im¬ 
material in this case. 

Appellants complain of the charge with respect to the 
scope of employment. The trial Judge in painstaking 
fashion fully defined “scope of employment’’ and “in fur¬ 
therance of the business of^he employer”: and the 
charge would be unexceptionfiin any ordinary case in¬ 
volving master and servant or principal and agent. But 



here again the charge was far more favorable to appel¬ 
lants than the law required, for a virtually unbroken line 
of modern authority and the great weight of the authority 
holds that the carrier has a special duty to protect the 
passenger during tin* continuance of the carrier-passenger 
status from unprovoked assaults of its servant; that the 
duty in that respect is absolute; and that where such an 
assault is committed by the servant of the carrier the 
question of “scope of employment” is immaterial. If it 
were otherwise the carrier could defeat every action for 
rape or assault by saying that its driver,conductor, por¬ 
ter, or policeman acted outside his specific authority. 
Therefore, when the trial Judge allowed the jury to de¬ 
termine this case as though it was an ordinary case of 
master and servant, or principal and agent, with respect 
to scope of employment, it will readily be seen in the 
light of the extensive authority cited below (because the 
question seems to be unresolved in this court), that appel¬ 
lants got an adequate charge on scope of employment 
which went far beyond anything to which they were en¬ 
titled and which well might have resulted in a miscar¬ 
riage of justice. Compare, Seymore v. Director General 
of Railroads. 53 App. D. C. 316, where a railroad police¬ 
man assaulted a fruit vendor alongside the train who 
was in the admitted status of a “passenger” and where 
the question of scope of employment was held to be a 
jury question: and the second appeal in that ease which 
adds little to the first opinion, Mellon v. Seymore, 56 App. 
D. C. 301, 12 F. 2d. 836. See also, Matthews v. Southern 
Ry. System , 81 U. S. App. D. C. 263, 264, 157 F. 2d. 609, 
where the Court said: 

“A common carrier is required to protect its passen¬ 
gers against assault or interference with the peaceful 
completion of their journey.” Citing, New Jersey 
Steamship Co. v. Brockett, iSS7, 121 U. S. 637, 30 L. 
Ed. 1049. 7 S. Ct. 1039. i 
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In Rydcberg v. Mitdid, District Court of Alaska, 1949, 
87 Fed. Supp. 639, 640 (Assault on female passenger) 
Dimond, J. said: 

“The question to determine is whether a taxi-cab 
company is liable for the iorts of its employees during 
the period when the employee is ostensibly in per¬ 
formance of the duties of his employment, even when 
such torts are malicious and have no proper relation 
to the duties of his employment. A taxi-cab company 
is a carrier, and so the laws of carriers applv. 37 
Am. Jur. 526: 45 ALR 297, 300; 69 ALR 980, 992; 
and cases cited therein. 

Courts have not agreed on the liability of a carrier 
for the malicious torts of its employees when such 
torts are not done for the purpose of furthering the 
business of the carrier. The case of Little v. Los 
Angeles Railway Corp. 1928, 94 Cal. App. 303, 271 
P. 134, 138, well states the position taken by one line 
of cases. . . . 

Other and generally the more recent cases take 
the position that there is an implied contract between 
a common carrier and its passenger that the carrier 
will transport the passenger, if he properly deports 
himself, to his destination and discharge him free 
from the assault or misbehaviour of the carrier’s em¬ 
ployees. The case of Texas Midland Railroad Co. v. 
Monroe, 1919, 110 Tex. 97, 216 S.W. 388, sets forth 
this rule together with a comprehensive and able dis¬ 
cussion of the reasons for it. This rule is followed 
in Borad v. New York Rapid Transit Corp., 1937, 
162 Misc. 458, 295 N.Y.S. 901; Hairston v. Atlantic 
Greyhound Corp., 220 N. C. 642, IS S.E. 2d 166; 
Louisville & N. Y. Ry. Co. v. Bennett, 1919, 183 Ky. 
445, 209 S.W. 358; Harrison v. Norfolk Southern R. 
Co., 1922, 184 N.C. S6, 113 S. E. 678: Shankle v. Tri- 
State Transit Co. of Louisiana, La. App. 1942, 8 So. 
2d. 714; Southeastern Grevhound Corp. v. Graham, 
1943, 69 Ga. App. 621, 26 S. E. 2d 371; and it was 
stated with approval in N. O. & N. E. Rd. Co. v. 
Jopes, 142 F. S. 18, 12 S. Ct. 109, 35 L. Ed. 919. 

The opinions last cited are supported by the better 
reason and are more in harmony with justice.” 
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In O'Brien v. Public Service Taxi Co., S3 F. Supp. 55, 
62, affd 178 F. 2d. 211, 213 (whore the Court of Appeals in 
affirming said: (“Patently, non-carrier cases, where a 
special duty toward the person injured did not exist, are 
not in joint”), the District Judge said: 

“The plaintiff passenger was within the area in which 
the special duty of care was required; the circum¬ 
stances surrounding the injury were such as to give 
rise to the presumption of negligence which the car¬ 
rier was obliged to rebut; the motive of the servant 
for an unprovoked assault was immaterial; whatever 
view is taken of the scope of employment or line of 
duty the driver was performing the very task for 
which he was employed, i.e. driving the cab (a driver 
of a taxicab has the same duty and responsibility as 
to the vehicle and a passenger therein as a railroad 
conductor).” 

The following citations expound the rule of absolute 
liability of carriers for unprovoked assault upon passen¬ 
gers during the existence of the carrier-passenger status 
and also demonstrate the inapplicability of ordinary con¬ 
ceptions of “scope of employment” and “in furtherance 
of the business of the employer”: Holmes, “The Common 
Law,” p. 16: “The reason for the exceptional responsi¬ 
bility was the exceptional confidence which was necessarily 
reposed in carriers and innkeepers.” Also: 4 Williston 
on Contracts, Rev. Fd. par. 1113: 3 Michie on Carriers 
(1915) pars. 2569-2601, pp. 2038-2040: Restatement of 
Law of Agency, Yol. 1, par. 214, comments (a) and (d); 
Burdick on Torts, 4th. Ed. r»ars. 127, 144, 151: Shearman 
& Redfield on Negligence, Rev. Ed. pars. 150, 152, 158; 
5 Elliott on Railroads, 3d. Ed. par. 2489: Neir Jersey 
Steamboat Co. v. Brockets. 1887. 121 IT. S. 637, 645, 646, 
30 L. Ed. 1049. 7 S. Ct. 1039: New Orleans & N. B. Rv. 
Co. v. Jovcs. 1891, 142 XL S. 18, 25, 35 L. Ed. 919, 12 
S. Ct. 109; Rohrback v. Pullman Palace Car Co.. 1909, 
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166 F. 797; Haser v. Pape, 1950, N. D., 39 N. W. 2d. 578; 
Cad well v. Walson, 134 Conn. 640, 60 A. 2d. 168: Dennis 
v. Baltimore Transit Co., 1948, 189 Md. 610, 56 A. 2d. 
813: Georye v. Yovnysfown Municipal By. Co., 49 0. L. A. 
380, 76 N. F. 2d. 916: Maryland Casualty Co. v. Baker, 
304 Ky. 296. 200 S. W. 2d. 757: Cloddish v. Southeastern 
Grevliound Lines, 293 Ky. 498, 169 S. W. 2d. 297: Jenkins 
v. General Cal) Co., 175 Tenn. 409, 135 S. W. 2d. 448; 
Yasno dr M. V. B. Co. v. Smith. 188 Miss. 850, 196 So. 230. 

Tn Co-Ov. Cab Co. v. Sinyleton. 66 Ga. App. 874, 19 
S. F. 96. 541, the court said: 

“The liability of common carriers to their passengers 
is not to be determined bv the principles which con¬ 
trol in defining their liability to third persons (who 
ore not passengers), because the common carrier of 
passengers owes to the passenger an additional dntv 
of carrviny her safelv to the point of her destination 
in accordance with the contract under which she en¬ 
tered the company’s taxicab. * * * The principles of 
law which are applicable in litigation growing out 
of the relationship of principal and agent or master 
and servant do not frilly define the rights, liability 
and duties of common carriers and their passengers. 
Tn this case, if wo applied the principles applicable 
to master and servant or principal and agent in an 
action bv a passenger against the carrier for a tort 
of i + s servant committed on the pa s sen ye r during the 
continuance of this relation, we would ignore the 
high degree of care imposed on common carriers in 
the transportation of persons. If the plaintiff was 
a passenger in the defendant’s taxicab at the time 
she was raped by the driver of the cab. * * * p } le 
would be entitled to recover, for she was entitled, by 
virtue of her contract of passenger carriage * * * 
to be protected against the wanton and wilful act of 
violence wrongfully committed on her person by the 
servant of the company during the continuance of her 
contract with the company, (citing nine cases). The 
action here is ex delicto and is based upon a duty 
imposed by law in consequence of a contractual re¬ 
lationship between the parties.” 



In Dayton v. Yellow Cab Co. of Sam, Framcisco , 85 Cal. 
App. 2d. 740, 193 P. 2d. 959, an action for assault by a 
cab driver upon a passenger who had just alighted from 
the cab and was engaged in a dispute about the amount 
of fare, the court said in dealing with the contention that 
the carrier-passenger status terminated when the pas¬ 
senger alighted: 

“While it is undoubtedly true that the doctrine of 
the ‘highest degree of care’ pertains only to the con¬ 
tract of carriage, we cannot agree with defendants 
that such a contract begins and ends absolutely upon 
the passenger’s boarding and alighting from the ve¬ 
hicle of carriage. 

While they still remain in each other’s presence 
actively carrying on the dispute the passenger is not 
‘discharged’ under the contract of carriage. And 
the carrier, its agent or employees are still bound to 
exercise the highest degree of care in refraining from 
initiative conduct which would jeopardize the pas¬ 
senger’s safety. Boa v. San Francisco-Oakland Ter¬ 
minal By., 182 Cal. 93, 187 P. 2; Sims v. Knoxville 
Railway & Light Co., 1919, 141 Tenn. 238, 208 S. W. 
610; Blomsness v. Puget Sound Electric, 47 Wash. 
620, 92 P. 414, 17 L. R. A. (N. S.) 763; Fowler v. 
Randle, 1940, 284 Kv. 164, 143 S.W. 2d. 1049; Knox¬ 
ville Traction Co. v. Lane, 103 Tenn. 376, 53 S.W. 557, 
46 L.R.A. 549. And see cases 17 L.R.A. (N.S.) 768.” 

Tn 45 ALR 302, 303, the following is stated with respect 
to the continuance of the carrier-passenger status: 

“So in Fornoff v. Columbia Taxicab Co., 1913, 179 
Mo. App. 620, 162 S. W. 699, an action for damages 
for an assault committed by a taxicab driver on one 
claiming to be a passenger * # * the court observed 
that when the relation of carrier and passenger is 
established and the passenger surrenders himself into 
the care and custody of the carrier, an implied obli¬ 
gation arises on the part of the carrier to transport 
the passenger, if he properly deports himself, to his 
destination and discharge him on arrival free from 
assault on the part of its servant; and the mere step- 
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ping of the passenger from the vehicle into the street 
at the end of his journey will not acquit this obli¬ 
gation, for the passenger is to be protected from as¬ 
sault by the servant while he is being discharged. 
And it was held that this obligation of a carrier by 
taxicab to protect passengers from assaults by its 
servants continues after the passenger has stepped 
from the taxicab and is endeavoring to procure 
change with which to pay his fare in a nearby saloon, 
or even if he has gone from one place to another 
across the street on such mission, for under such 
circumstances the relation of carrier and passenger 
must necessarily continue until the passenger is finally 
discharged by the payment of his fare.” 

In Van Hocffen v. Columbia Taxicab Co., 179 Mo. App. 
591, 102 SW 694, which involved an assault and false 
arrest of a passenger in a taxicab arising out of a dis¬ 
pute over fare, the Court said: 

“It is, therefore, obvious that it is not essential to 
plaintiff’s right to recover that he should show the 
chauffeur was authorized by defendant to restrain 
him of his liberty or to occasion his arrest by the 
policeman, so long as he was acting in the purpose of 
his employment in charge of the taxicab and in and 
about the collection of the passenger’s fare. This 
is true because defendant failed in its duty to pro¬ 
tect plaintiff from insult and injury at the hands of 
its own servants. Keen v. St. Louis I. M. & S. R. Co., 
129 Mo. App. 301, 10S S. W. 1125. It is conceded 
that the chauffeur had charge of the car and that 
it was his duty to collect the fares. This being true,- 
the law concludes that the act of the chauffeur in re¬ 
straining plaintiff of his liberty while within the cab 
and upon alighting therefrom and in calling a police¬ 
man to arrest him while standing beside the cab, all 
to the end of collecting the fare, was the act of de¬ 
fendant then and there being present in the person of 
the chauffeur. Dwyer v. St. Louis Transit Co., 108 
Mo. App. 152, 83 S.W. 303; Grayson v. St. Louis 
Transit Co., 100 Mo. App. 60, 71 S.W. 730. 
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“It is certain that the passenger has a right to 
pass from the conveyance at the end of his journey in 
safety—that is, free from assaults of the currier’s 
servants. Therefore, it would seem the principle at¬ 
tending the obligation continues to afford protection 
to the passenger until the further necessity Of rela¬ 
tions with the servants of the carrier at and in the 
vicinity of its conveyance as by way of the settlement 
of the charge for the transportation is passed- Ob¬ 
viously the passenger may not be ruthlessly assaulted 
by the carrier’s servant without liability on its part 
while in the very act of paying the charge of trans¬ 
portation, claiming his baggage and departing from 
the place at which he alighted, for until then the 
law protects him as within the care of the carrier. 
Though the journey is ended, the passenger is clearly 
within the protection of the carrier and the relation 
continues until the settlement of fare is made and he 
is permitted by the carrier to take his leave in peace.” 

In Abramovitz v. Wellston Taxi Co., 1948,.Mo. App. 

. 208 S. W. 2d. 834, 836, it was said in an action by a 

passenger for injuries received in jumping from a mov¬ 
ing taxicab which was preceded by suspicious conduct of 
the driver toward a female passenger: 

“In other words, if the employee’s malicious and wan¬ 
ton conduct occurs during the course of the purported 
discharge of his duty to the carrier which relates to 
the latter’s duty to the passenger, it matters not 
upon the question of the carrier’s responsibility that 
such conduct may have been entirely outside the 
scope of his employment. Not only does the carrier 
owe the passenger transportation, but it owes him 
protection also; * * *” 

In Brockway v. Mordenti (1951) 103 N.Y.S. 2d. 621, 623, 
199 Mi sc. S9S, a suit against a taxicab company and its 
driver for assault upon a prospective passenger seated in 
the cab, the court said: 

“The owner urges that the assault * * * was not 
within the scope of employment and was not in fur- 
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therance of its business, relying on the holding in 
Oneta v. Paul Tocci Company, Ine., 271 App. Div. 
681, 67 N.Y.S. 2d. 795, aff’d without opinion, 297 N.Y. 
628, 75 N.E. 2d. 743. That case, however, is distin¬ 
guishable on its facts and did not, as here, involve a 
public conveyance. A taxicab comes within the defi¬ 
nition of a common carrier. # * * Such a carrier is 
bound to protect its passengers from any injury aris¬ 
ing from the wilful misconduct of its servants while 
engaged in performing the duties which the carrier 
owes to its passengers. It is absolutely responsible 
for any act of violence committed upon the person of 
the passenger by one of its employees engaged in its 
duties, notwithstanding that such act may have been 
wilful or malicious on the part of the servant, unless, 
of course, the act was brought about by the passenger. 
Stewart v. Brooklvn & Crosstown R. R. Co., 90 N.Y. 
588. 

The Appellate Division, • * * has stated in Weber v. 
Brooklyn, Queens County & Surburban R. R. Co., 47 
App. Div. 306, at p. 309, 62 N.Y.S. 1, at p. 3, as 
follows: “The conductor cannot rightfully assault 
the passenger merely because the passenger has in¬ 
sulted him, or otherwise provoked him, by mere 
words; and if he does assault the passenger by rea¬ 
son of such provocation only, unaccompanied by any 
threats or acts of personal violence, the railroad 
company will be liable for the consequences of the 
assault under the well-established rule which protects 
passengers against the misconduct of common car¬ 
rier’s servants.” 

See, also, White v. Alleghany Cab Co., 29 N.Y.S. 2d. 
272, 273: 

“It has been held that: ‘A common carrier is bound, 
so far as practicable, to protect his passengers while 
being conveyed, from violence committed by strangers 
and co-passengers and he undertakes absolutely to 
protect them against misconduct of its own servants 
engaged in executing the contract.” Stewart v. 
Brooklyn & Crosstown R. Co., 90 N.Y. 588, 591. See 
also Dwinelle v. New York Cent. & H. R.R. Co., 120 
N.Y. 117, at p. 126, 24 N.E. 319, where the court 
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said: ‘that no matter what the motive is which in¬ 
cites the servant of the carrier to commit an un¬ 
lawful or improper act towards the passenger during 
the existence of the relation of carrier and passenger, 
the carrier is liable for the act, and its natural and 
legitimate consequences’.” 

In 1lice v. Marlar (1940) 107 Colo. 57, 61, 108 P. 2d 868 
(assault on passenger on sidewalk alongside of the cab 
during dispute about payment of fare) the court said: 

“While in the instant case the contract of carriage 
was oral and there was no ticket involved, the obliga¬ 
tion which the law imposes upon the carrier is the 
same. This obligation is very well expressed in 
Blashfield’s Cyclopedia of Automobile Law and Prac¬ 
tice, Vol. 4, p. 55, sec. 2216, as follows: 

‘The carrier-passenger relationship imposes on the 
taxicab operator the obligation to protect the passen¬ 
ger from insult or assault not only by outsiders, but 
by his own servants as well. Thus far the passenger 
has a right to the absolute protection of the carrier, 
and thus far the carrier is an insurer of his safety, 
to wit, from such assaults or insults at the hands of 
its servants. 

‘The company cannot evade liability on this score 
on the ground that it did not authorize the driver to 
assault passengers, for as long as the driver purports 
to be acting in and about the company’s business in 
transporting passengers, collecting fares, or the like, 
no express authority to do the particular acts done 
need be shown.’ 

“The contract of carriage here admittedly was on a 
charge basis of $1.50 an hour, the passenger to be 
carried to the Orient Hotel and from there to his 
home, the cab to wait for plaintiff at the hotel, the 
amount of the fare being based on time rather than 
on the distance travelled. At the time of the alleged 
assault the contract of carriage had not been j com¬ 
plete, and the status of carrier and passenger still 
was in effect. That the collection of the balance of 
the fare at the time of the assault or at the end of 
the journey was within the scope of the employment 



of Bethane cannot be questioned. There was no re¬ 
fusal by plaintiff at any time to pay this balance.” 

In Korner v. Cosgrove, 10S Ohio St. 4S4, 141 NE 267, 31 
ALR 1193 (rape of a passenger in a taxicab by the driver) 
the Court said: 

“The carrier’s obligation is to carry the passenger 
safely and properly and to treat him respectfully, and 
if the performance of this duty is intrusted to an 
agent or servant the carrier is held to a strict re¬ 
sponsibility for the assaults and insults of such ser¬ 
vants. We will notice only a few cases which are 
of a very similar nature. 

“In the case of Dwinelle v. N.Y.C. & H. R.R. Co., 
120 N.Y. 117, 125, 24 N.E. 319, 322, a passenger was 
assaulted by the porter of a sleeping car, the porter 
not being employed by the railroad company, but the 
Pullman car was a part of the train in which the 
passenger was being transported. The Court in that 
case used the following language: 

“ 4 A common carrier is bound, so far as practicable, 
to protect his passengers while being conveyed, from 
violence committed by strangers and co-passengers, 
and he undertakes absolutely to protect them against 
the misconduct of its own servants, engaged in exe¬ 
cuting the contract . . . from an assault committed 
upon a passenger by a servant intrusted with the 
execution of a contract of a common carrier.’ 

“In Garvick v. B.C.R. & X. By. Co., 131 Iowa 415, 
108 X.W. 327, a brakeman followed a girl into the 
toilet of a day coach in the early morning, and crimi¬ 
nally assaulted her. The following is quoted from the 
syllabus: 

“ ‘A railway company is liable in damages for a 
rape committed on one of its passengers by an em¬ 
ployee.’ 

“In Campbell v. Pullman Palace Car Co., 42 Fed 
4S4, the Pullman Company was held responsible for 
an indecent assault made upon a female passenger 
by the porter of the ear. In New Orleans J. & G. X. 
Rd. Co. v. Allbritton, 38 Miss. 242, 75 Am Dec. 98, 
it was held: 
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“ ‘A railroad company impliedly warrants that its 
engineers, conductors, and other employees engaged 
in running its trains are possessed of due skill, and 
are competent and faithful, and it is liable under all 
circumstances for any iniury occasioned by the mis¬ 
conduct, rashness, or negligence of such persons . . 

In all of the foregoing cases it is very clear that 
the employees went far beyond the regular duties in¬ 
cumbent upon them as servants of the carrier, but the 
carriers -were nevertheless held liable to respond in 
damages for such acts. 

The text writers have laboriously reviewed a large 
number of authorities and have deduced therefrom 
rules in accord with the principles herein stated. 3 
Thompson on Negligence, secs. 3184 and 3185; 2 
Shearman & Redfield on Negligence (16th Ed) Sec. 
513.” 

Even if the case were the ordinary one for the determi¬ 
nation of scope of employment the jury might have prop¬ 
erly found that Tarmnn was acting within the scope of 
his employment when he struck Southard immediately 
after accusing him of trying to “run out” on his fare. 
Tarman had authority to collect the fare, settle disputes 
with passengers, and he w T ell might have thought that 
one way to collect a fare was physical chastisement.; The 
fact Tarman hit Southard harder than he intended is im¬ 
material. The rule in Dilli v. Johnson . 71 App. D. 0. 139, 
107 2d 669, would apply if scope of employment were 
treated as an ordinary case. However, we ask this Court 
to apply the correct rule in carrier-passenger cases and 
to hold that scope of employment as it relates to drivers, 
conductors, porters and policemen of carriers has no ap¬ 
plication. 

The third and last complaint in appellants’ brief, pp. 28- 
29. deals with claimed error in charging the iurv on joint 
adventurers. There was no error. Tn the hodge-podge 
relation existing over many years between the appellants 
the iurv could have found that the relation of employer- 
employee existed or alternatively, that both appellants 
were engaged in the operation of the cab as a joint ven¬ 
ture. The evidence showed joint control. The cab could 
not he operated without the consent and joint action of 
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both. Each had a joint financial interest in the continued 
operation of the cab. The uncontradicted evidence showed 
that both realized a profit out of the operation; Tarman as 
to the fares; the corporate defendant as to dues, repairs, 
oil, gas, insurance, good will, trade name, etc. (App. 
128-130). 

Cf. Gasqne v. Saidman, D.C. Mun. App. 44 A. 2d. 537, 
at 539: 

“To constitute joint enterprise there must be not 
only joint or community interest, but also an equal 
right, express or implied, to direct and control the 
management and movement of the car. Stearns v. 
Lindow, 63 App. D.C. 134, 70 F. 2d. 738.” 

The facts here squarely fit that definition. 

The jury could have found in this case that there was a 
ioint venture and that the injuries of plaintiff w’ere caused 
by one of two joint venturers in the course of the busi¬ 
ness venture, to-wit, the operation of the taxicab. More¬ 
over. the injuries of the plaintiff were occasioned by the 
actions of one of the joint venturers in the course of the 
joint venture and if that be so then it would make no dif¬ 
ference whether the injuries of the plaintiff were caused 
by assault and battery or by negligence because both de¬ 
fendants would be liable in either case. 

CONCLUSION 

The trial was free of error. Beyond question no pre¬ 
judicial error appears. Appellee recovered a modest 
judgment for very severe head and leg injuries which 
incapacitated him for a long time and resulted in perma¬ 
nent impairment of the function of the leg. The medical 
and other expense, together with loss of earnings, was 
substantial. A reading of the entire record will show 
that substantial justice was done in this case. 

"Respectfully submitted, 

Dorsf.y T\. Offutt. 
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PETITION FOR REHEARING BY THE COURT EN BANC 


The appellants herein, John Tarman and The Washing¬ 
ton Bell Cab Company, Inc., respectfully request that the 
appeal of this case be reheard by this Court sitting en 
banc, and in support of this request appellants rely on the 
following grounds: 

i 

1. The opinion handed down June 4, 1953, in this case, 
involves a question whether certain decisions of this Court 
should be overruled. 
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2. The opinion handed down on June 4,1953, in this case, 
affects a large and important segment of this community 
and is, therefore, a question of extraordinary public im¬ 
portance in the District of Columbia. 

3. The opinion handed down on June 4,1953, in this case, 
ignores substantial errors assigned by the appellants in 
their brief, and supported by cases in this Court and else¬ 
where, thereby creating doubt as to the true rule of law on 
the matters assigned in the District of Columbia. 

Statement of the Case 

A detailed Statement of the Case, the Statute involved, 
and the Rules involved, is contained in appellants’ brief 
on the appeal of this case. 

A narrative Statement of the Case is here included for 
the convenience of the Court. All citations to the Joint 
Appendix (Jt. App.) refer to the Joint Appendix to 
appellants’ brief on file in this Court. 

John Tarman was the owner of a 1941 Plymouth auto¬ 
mobile which was operated by him as a taxicab. The title, 
however, was registered in the name of the Washington 
Bell Cab Company, which denied ownership. The auto¬ 
mobile was painted blue and gray in the colors of the Bell 
Cab Company, and the Bell Cab Company name and tele¬ 
phone number was inscribed on the door. 

On January 27, 1948, Tarman was operating his taxi¬ 
cab and was hailed by one Robert E. Southard, who 
entered the taxicab and directed that he be taken to 905 
“B” Street, N. E. On arriving at that location Southard 
disclosed to Tarman that he had no money to pay the fare. 
An argument regarding said fare ensued. 

Both men left the cab, and Tarman struck Southard and 
knocked him down. Tarman then got in the cab and drove 
away. An unsuccessful attempt was made by two youths 
to stop the cab. It was contended by the plaintiff that one 
of the wheels of the taxicab ran over Southard’s leg. This 
is violently disputed and the trial Court assented to plain- 
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tiff’s counsel’s proposition that the jury need not decide 
whether the driver ran over Southard. (Jt. App. 146-147). 

Tarman later sold this automobile. Southard sued 
Tarman and the Washington Bell Cab Company claiming 
liability based on a joint venture. 

“Mr. Offiutt: * * * 

That is not the scope of employment thing, as an 
employer-employee thing. It isn’t that. This is a joint 
venture. 

You see, this went to the jury on all phases, and 
that is what we were up against all the time. That is 
what we are talking about now. So I say it was a 
joint venture. Let’s forget that employer-employee 
relationship.” (Jt. App. 158). 

Tarman and Washington Bell Cab Company, Inc., 
appealed the adverse decision of this case to this Cpurt. 
It is from the opinion of June 4, 1953, on this appeal that 
appellants respectfully petition this Court for a rehearing 
en banc. 


ARGUMENT 

1. The Opinion Handed Down on June 4, 1953, in This Case, 
Involves a Question Whether Certain Decisions of This 
Court Should Be Overruled. 

In Harlem Taxicab Association v. Nemesh, 89 U. S. 
App. D. C. 123, 124, 191 F. 2d 459 (1951), this Court had 
occasion to discuss the effect of a company’s insignia on a 
taxicab. At that time this Court said: 

“. . . An association’s name and insignia raise a 
presumption that it owns or controls a cab on which 
they appear, but this is decisive only in the absence of 
contrary evidence. (Citations Omitted). When sub¬ 
stantial evidence contrary to a presumption is intro¬ 
duced, the underlying facts that orignally raised the 
presumption may or may not retain some degree of 
probative force as evidence but they no longer have 
any artificial or technical force; in other words, ‘the 
presumption falls out of the case. It never had and 
cannot acquire the attribute of evidence in the 
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claimant’s favor. Its only office is to control the result 
where there is an entire lack of competent evidence.’ 
Del Vecchio v. Bowers, 296 U. S. 280, 286, 56 S. Ct. 
190, 193, 80 L. Ed. 229.” (Emphasis supplied). 

In the trial of this case “contrary evidence” was 
adduced to rebut the presumption raised by the corporate 
appellant’s insignia. Appellants’ Brief, 21, Jt. App. 105- 
107, 126-137. In its opinion of June 4, 1953, in this case, 
this Court apparently recognized the existence of this 
“contrary evidence” in these terms: 

“Though appellants concede that ‘title to this taxi¬ 
cab was held in the name of’ the Company and that it 
was registered in the name of the Company with the 
Commisisoner of Motor Vehicles and the Public 
Utilities Commission, both appellants testified that 
Tarman owned the cab.” (Emphasis supplied.) John 
Tarman and The Washington Bell Cab Company, Inc. 
v. Robert E. Southard, No. 11102, U. S. App. D. C., 
June 4, 1953, p. 2. 

The Court, seemingly ignoring the “contrary evidence”, 
goes on to say: 

“We think actual ownership immaterial in the 
circumstances. In Harlem Taxicab Ass’n, v. Nemesh, 
89 U. S. App. D. C. 123, 124, 191 F. 2d 459, we said 
‘An association’s name and insignia raise a presump¬ 
tion that it owns or controls a cab on which they 
appear, but this is decisive only in the absence of con¬ 
trary evidence.’ ” Tarman Opinion, supra, at p. 2. 

It is respectfully submitted that the Harlem case clearly 
held that a presumption arising from the use of insignia 
disappeared in the face of contrary evidence. It is further 
submitted that the above-quoted portions of the opinion in 
the instant case seem to overrule this holding. The rule 
that a presumption cannot stand in the face of contrary 
evidence is a well established and desirable rule. See 
Appellant’s Brief, 22-24, and cases and authorities cited 
therein. This rule is of sufficient importance that, if it is 
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to be overruled by this Court, such reversal should be clear 
and unambiguous. Wherefore, Petitioners herein respect¬ 
fully request that, upon rehearing, the rule of the Harlem 
case be firmly reasserted by this Court. 

It is elementary law that an estoppel is based on an in¬ 
ducement, a reliance and a detriment flowing from the 
reliance. Estoppel is a principle which is applied to all 
cases where one by words or conduct willfully causes 
another to believe in the existence of a certain state of 
things, and induces him to act on that belief or to alter his 
own previous position. Bouvier Law Dictionary, 8th Edi¬ 
tion, Rawle’s Third Revision (1914) p. 1078. An estoppel 
in pais is said to arise from the acts and declarations of a 
person by which he designedly induces another to alter his 
position injuriously to himself. Id. at p. 1080, citing cases 
from Connecticut, New York, Ohio, Minnesota, Idaho, 
Nebraska, North Carolina, Illinois, Missouri and Texas. 
In order to constitute an estoppel representations must be 
made to induce the other party to act, and he must have 
been induced so to act. Id. at p. 1081, citing a Florida case, 
an Ohio case and a federal case. This doctrine, here cited 
to a secondary source, has been stated to be the law in the 
District of Columbia on several occasions. This Court 
has held that the party pleading an estoppel must show 
that he relied on the conduct of the person against "whom 
the estoppel is being urged. Washington Loam , <& Trust 
Company v. Convention of the Protestant Episcopal 
Church , 54 App. D. C. 14, 19, 293 Fed. 833 (1923); 
Thompson v. Park Savings Bank, 68 App. D. C. 272, 277, 
96 F. 2d 544 (1938); Parker v. Sager, 85 U. S. App. D. C 
4, 8, 174 F. 2d 657 (1949). 

And the same rule of law has been applied in taxicab 
cases in the District of Columbia. In Rhone v. Try Me 
Cab Co., 62 App. D. C. 201, 202-203, 65 F. 2d 834 (1933), 
this Court held that the cab company was estopped to deny 
liability to a passenger who had been induced by the com¬ 
pany’s advertisements to apply for its services. The 
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Rhone case was cited with approval in Marchetti v. 
Olyowski, 86 U. S. App. D. C. 215, 217-218, 18 F. 2d 285 
(1950), and again in the Harlem case, S9 U. S. App. D. C. 
123, 124,191 F. 2d 459 (1951). In all of these cases estoppel 
is clearly predicated not merely on a holding out, but 
rather on inducement. Reliance, in those circumstances, 
can then be reasonably inferred from the application for 
service made to a specific company. 

In the instant case, however, the record is absolutely bare 
of any evidence of reliance. There is absolutely no 
evidence that the appellee was induced to hail a Bell Cab 
rather than any other taxicab, or that he relied on the Bell 
Cab Company in any way. There was never here an 
“application” for service in response to an inducement in 
the sense of the Rhone case as approved bv the Marchetti 
and JIarlem cases. Yet this Court held: 

“In the instant case the Company’s legend, tele¬ 
phone number, and distinctive color scheme were on 
the cab. We think it immaterial that appellee did not 
telephone for the cab but hailed it. When a company 7 s 
insignia on a cab suggest ownership and consequent 
responsibility, it is estopped as against u. passenger to 
deny responsibility. 77 (Emphasis supplied). Tarman 
Opinion, supra , p. 2. 

The above-quoted matter from the opinion in the instant 
case purports to estop a defendant without his inducement 
of the plaintiff and without any reliance by the plaintiff 
on the defendant. This is contrary to established law and 
tends to overrule significant holdings of the Rhone, Mar¬ 
chetti, and Harlem cases, supra, among others. In addi¬ 
tion to establishing a new rule of estoppel the quotation 
also imposes a sweeping, practically unlimited liability on 
this, and other taxicab companies. The presence of 
insignia, under this rule of the instant case would estop 
the taxicab company from setting out that the cab driver 
is an agent outside the scope of his employment, that he 
is an independent contractor or even that he is a thief. 
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Cf. Simon v. City Cab Company, 64 App. D. C. 364, 365- 
366, 78 F. 2d 506 (1935), where it was held that no respon¬ 
sibility would devolve upon the owner of an automobile for 
an accident caused by the car while operated by a person 
unknown to the owner. See also, dissenting opinion of 
Judge Wilbur K. Miller in Thompson v. Amalgamated In¬ 
surance Company, Inc., No. 11279, U. S. App. D. C., June 5, 
1953, pp. 17-18, 21-22. If a new rule of estoppel in these 
sweeping terms is to be the law of the District of Columbia 
it merits careful formulation by the whole Court. 

An integral part of this case from pre-trial through 
appeal concerned the application of the Automobile Finan¬ 
cial Responsibility Act, D. C. Code §40-403 (1951). The 
corporate appellant contended that the presumption of the 
Act applied only with respect to injuries allegedly 
suffered through the operation of the taxicab. Conversely 
the corporate appellant contended that his responsibility 
for the injuries caused by assault must be measured by the 
rules of agency set up in Dilli v. Johnson, 71 App. D. C. 
139, 107 F. 2d 669 (1939). In the instant case the Court 
holds on the basis of the Dilli case, that “the evidence of 
employment was sufficient to support the jury’s verdict 
against the Company”. Tarman Opinion, supra, p. 2-3. 
There was no evidence of employment in this case. This 
cursory reference to the Dilli case, therefore, leaves the 
impression that it may in some way be material to the in¬ 
terpretation and application of the Automobile Financial 
Responsibility Act. This ambiguity merits the attention 
of the full Court in the interest of enunciating a clear rule. 
The corporate appellant still contends, of course, that 
since there was absolutely no evidence of “employment” 
in this ease, a proper interpretation of the Dilli case 
absolves it of the assault committed by Tarman. See 
Appellants’ Brief, 26-27. And since no ownership of this 
taxicab by the corporate appellant was ever shown it still 
contends that the presumption of the Automobile Finan¬ 


cial Responsibility Act cannot be invoked against it. 


Appellants’ Brief, 24-25. 


i 
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The Chief Judge of this Court has stated that this Court 
has the power to grant en banc hearings in cases where a 
question whether a decision of the Court should be over¬ 
ruled is involved. Stephens, Shop Talk Concerning the 
Business of the Court , XX Journal of the Bar Association 
of the District of Columbia, March 1953, pp. 103, 105-109. 
'Wherefore, Petitioner herein respectfully submits that the 
instant case presents questions concerning the overruling 
of decisions of this Court and prays that this petition for 
rehearing en banc be granted for the reasons set out. 

2. The Opinion Handed Down on June 4, 1953. in This Case, 
Affects a Large and Important Segment of This Community 
and Is, Therefore, a Question of Extraordinary Public Im¬ 
portance in the District of Columbia. 

The operation of taxicabs is a very important factor in 
the community life of the District of Columbia. Thousands 
of persons drive taxicabs in the District and millions of 
dollars are invested in the property necessary to sustain 
this mode of transportation, e. g. automobiles, garages, oil, 
gasoline, tires, telephonic systems, etc. Vast sums are in¬ 
vested in insurance and additional large sums accrue to 
the District in the form of license and registration fees. 
Literally millions of persons are transported about the 
District yearly in taxicabs. All of us who are pedestrians 
or who drive our private automobiles are daily affected by 
the operation of taxicabs on the streets of this city. 

Any rule, regulation or law which deals with liability of 
those who manage or operate the taxicab industry is, there¬ 
fore, of supreme importance to all the residents of this 
community. This fact was recognized by this Court as 
early as 1933 in the Rhone case and in the Callas case. See 
Rhone v. Try Me Cab Co., 62 App. D.C. 201, 203, 65 F. 2d 
834 (1933); Callas v. Independent Taod Owners’ Ass’n, 62 
App. D.C. 212, 214-215, 66 F. 2d 192 (1933). More recently 
the public interest involved in the local operation of taxi¬ 
cabs was again recognized by this Court. See Thompson 
v. Amalgamated Casualty Insurance Co., Inc., No. 11279 
U. S. App. D.C., June 5,1953, p. 9. 
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In recent years the taxicab industry has reached stagger¬ 
ing dimensions in the District. The 40th Annual Report 
of the Public Utilities Commission of the District of Colum¬ 
bia, 1952, states that, in 1952, there were 18 taxicab asso¬ 
ciations operating 4,531 taxicabs; 42 taxicab fleets number¬ 
ing a total of 4,710 taxicabs and 703 independent taxicabs. 
Thus, in the year 1952, there were 9,944 taxicabs in opera¬ 
tion in the city of Washington. Evaluating each vehicle 
at the very reasonable sum of $1,500 each the total invest¬ 
ment in automobiles alone amounts to nearly $15,000,000. 

The most usual liability insurance policy on taxicabs in 
the District is that described as the $5,000, $10,000 and 
$1,000 policy. On this basis, the total insurance in force 
on District taxicabs in 1952 was in excess of $49,500,000, 
$99,000,000 and $9,900,000. All District taxicabs must have 
this insurance coverage which now carries a premiiim of 
$14 per month. Total monthly premiums alone equal 
$139,216. 

At a conservative estimate (1.5 drivers per taxicab) the 
industry affords a livelihood for approximately 15,000 resi¬ 
dents of Washington. This figure excludes the mechanics, 
telephone operators, office workers, etc., who are needed to 
service this giant. No estimate is available as to the sums 
involved in furnishing accessories to the industry, e. g. tires, 
batteries, etc., nor of the number of persons employed by 
firms who furnish such accessories. The figures must he 
of astronomical proportions. 

The taxicab industry then affects the lives of nearly all 
of the 1,000,000, or more, residents of metropolitan Wash¬ 
ington. Any decision of this Court concerning liability for 
injuries occasioned by the operation of these vehicles must 
necessarily affect those engaged in operating them; it 
must affect the huge investment in equipment; it must affect 
the insurance rates; it must affect those who furnish ac¬ 
cessories; and finally it must affect all District residents. 

Petitioner respectfully submits that the instant case is 
one involving a “ question of extraordinary public impor¬ 
tance” and a rehearing en banc should, therefore, be 
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granted. Stephens, Shop Talk Concerning the Business of 
the Court, XX Journal of the Bar Association of the Dis¬ 
trict of Columbia, pp. 103, 105-109. 

3. The Opinion Handed Down on June 4, 1953. in This Case, 

Ignores Substantial Errors Assigned by the Appellants in 
Their Brief, and Supported by Cases in This Court and 
Elsewhere, Thereby Creating Doubt as to the True Rule of 
Law on the Matters Assigned in the District of Columbia. 

The Petitioners have, heretofore, set down instances 
where the opinion of June 4, 1953, seems to overrule cer¬ 
tain decisions of this Court and they have stated reasons 
why this opinion should itself be overruled, or clarified. 
These instances and reasons have been set down in support 
of Petitioners’ request for a rehearing en banc in this case. 
Petitioners have further supported their request by adduc¬ 
ing information demonstrating the public importance of 
the questions involved in this case. 

Petitioners further ask the Court to re-examine certain 
issues of this case not adverted to in the opinion of June 

4, 1953. Particular reference is here made to the errors 
alleged with respect to the pre-trial procedure and order. 
Appellants’ Brief, 7-12. The District of Columbia, due in 
large measure to the efforts of Chief Judge Bolitha Laws 
of the District Court, has been in the forefront in the de¬ 
velopment of pre-trial procedure. It is important, there¬ 
fore, that such procedure be clearly defined in this juris¬ 
diction. Petitioners believe and contend that real issues 
concerning local pre-trial procedure were present in this 
case and yet the opinion of June 4, 1953, is silent on these 
issues. 

The safety and security of our large urban population, 
so firmly addicted to travel by taxicab, and the tremendous 
investment in men and money represented by the taxicab 
industry both require that this Court set down a clear-cut 
definition of the passenger-carrier relation with respect to 
such vehicles. The relation to the carrier of a person with¬ 
out a bona fide intention of paying his passage has never 
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been defined for District taxicabs and there is a paucity of 
authority on the subject generally in this jurisdiction. Ap¬ 
pellants’ Brief, 12-18. No local decision has ever defined 
this relationship and the instant opinion seems to be con¬ 
trary to the weight of authority in other jurisdictions. It 
is absolutely imperative that the nature of this relation¬ 
ship, and the manner in which it arises be settled in this 
jurisdiction. 

Finally, the complaint in this case alleged a joint venture. 
Jt. App. 2-3. The theory of joint venture was also pre¬ 
sented to the jury. Jt. App. 143. A joint venture, or joint 
adventure, or joint enterprise, is governed by the same law 
as a partnership, although it is not, strictly speaking, the 
same. A joint adventure and a partnership are separate 
legal relationships, but are governed by the same rules of 
law. Crane, Partnership (West Pub. Co., 1938) p. 120. The 
principal difference is that joint adventure is more limited 
in scope and duration. Ibid. Despite this, the relation 
between a taxicab association and its members has been 
held to be a joint adventure in the District of Columbia. 
Callas v. Independent Taxi Owners Association, 62 App- 
D.C. 212, 66 F. 2d 192 (1933). It is submitted that, with 
respect to partnerships generally, the law has been that one 
partner is ordinarily not liable for the willful torts of an¬ 
other. See, Polis v. Ileizman, 276 Pa. 315, 120 Atl. 269 
(1923), Idom v. Weeks, 135 Miss. 65, 99 So. 761 (1924); 
cf. Sleight v. United States, 65 App. D.C. 203, 205, 82 F. 2d 
459 (1936). It would seem, therefore, that as to the assault 
in this case the corporate appellant would not be responsible 
under the theory that it is engaged in a joint adventure 
with the individual appellant. However, a partner is 
usually held liable for the non-violent torts committed by 
another partner in the scope of partnership business, e.g., 
negligence, slander of title, libel and conversion. Crane, 
supra, pp. 229-231. This responsibility between partners 
is necessarily reciprocal. Logically then under the joint 
adventure theory as applied in the Callas case individual 
members of the association would be responsible for non- 
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violent torts perpetrated by the corporate member of the 
association, through its officers, in the scope of the business 
of the adventure. Under the sweeping estoppel doctrine of 
the instant case the individual members might even be 
estopped to deny responsibility for similarly committed 
violent torts of the corporate member. Petitioners respect¬ 
fully suggest that the application of the doctrine of joint 
adventure to the taxicab cases constantly arising in the Dis¬ 
trict of Columbia requires clarification. 

Petitioners, of course, still maintain as they did on ap¬ 
peal, that the instructions concerning joint adventure con¬ 
stituted reversible error in this case. Appellants’ Brief, 
27-29. 

Petitioners respectfully request that this petition for re¬ 
hearing en banc be granted for clarification of the matters 
set forth immediately above. 

Conclusion 

For all the reasons above stated, the defendant respect¬ 
fully requests that this petition for a rehearing by the 
Court en banc should be granted. 

Wilbert McInerney 
Joseph S. McCarthy 
Leo A. Huard 

McInerney & McCarthy 
617 Albee Building 
Washington 5, D. C. 

Attorneys for Petitioners 


We, Wilbert McInerney, Joseph S. McCarthy, and Leo 
A. Huard, attorneys for the petitioners herein, do certify 
that, in our opinion, the grounds set forth in this petition 
for a rehearing are substantial and that the petition is 
filed in good faith and not for the purpose of delay. 

Wilbert McInerney 
Joseph S. McCarthy 
Leo A. Huard 
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No. 11,102 * 


JOHN TARMAN AND WASHINGTON BELL CAB 
COMPANY, INC., Appellants, 

v. 

ROBERT E. SOUTHARD, Appellee. 


APPELLEE'S REPLY TO PETITION FOR REHEARING 


It is believed not necessary in opposition to the Petition 
for Rehearing to be required to restate, or counterstate, 
the case. Accordingly, no further comment is made con¬ 
cerning the statement of the case in the Petition. 

1. Contrary to the assertion of appellants, the opinion 
of this Court in the case does not involve any question 
whether certain, or any, decisions of this Court should be 
overruled. Appellee, as a passenger who hailed the Bell 
Cab painted with the distinctive colors and bearing the in¬ 
signia, name and telephone number of such company, came 
within the principle long ago enunciated by this Court in 
Rhone v. Try-Me Cab Co., 62 U. S. App. D. C. 201, 65 F. 2d 
834, and reiterated in Harlem Taxicab Association v. Ne- 
m-esh, 89 U. S. App. D. C. 123,191 F. 2d 459, that an associa¬ 
tion of cab owners is estopped to deny liability to an in¬ 
jured passenger who has been induced by the association’s 
representations to ride in a cab that bears its name. The 
instant decision simply again iterates that principle. 
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The Petition for Rehearing fails to recognize the dis¬ 
tinction plainly shown by the decisions of this Court be¬ 
tween a passenger and a non-passenger of a taxicab. In¬ 
cidentally, so far as this phase of the petition is concerned, 
appellants are simply rearguing the contentions made in 
their brief and rejected both by the trial court and this 
Court. Of course, it is immaterial whether appellee tele¬ 
phoned the cab or hailed it. The distinctive color scheme 
of the cab with the company’s insignia made identification 
of ownership and responsibility complete. To hold other¬ 
wise would further the complaint of Wigmore that the 
law is ceasing to become a matter of principles but rather 
is becoming a casino-like matching of cases. 

The argument regarding “inducement” is so labored 
that no further comment need be made concerning it. The 
suggestion there was no evidence that appellee was induced 
to hail a Bell Cab rather than any other taxicab or that 
he relied on the Bell Cab Company in any way overlooks 
the distinctive color scheme and insignia and name “Bell 
Cab Company” plainly visible. 

Finally, it should be observed that appellant Cab Com¬ 
pany was permitted to go to the jury on the question of 
ownership of the cab at the time; there was ample evidence 
contradicting the testimony of appellants that Tarman 
owned the cab, and the jury’s verdict in favor of appellee 
settled that matter. Thus appellants had better treatment 
in that respect than they deserved for the trial court could 
have invoked the doctrine of estoppel to foreclose the mat¬ 
ter of ownership from being a jury question. 

2. There is not the question of extraordinary public im¬ 
portance in this district involved in this case, with which 
appellants seek to impress the Court. The number of auto¬ 
mobiles, garages, tires, etc., or the statistics concerning 
taxicabs and the number of passengers riding in them, are 
of little moment in regard to the well established princi¬ 
ple invoked by the Court in this case. 
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The amount of insurance coverage is likewise without 
consequence here. So far as the insurance coverage state¬ 
ment in the petition is concerned, no prudent businessman 
or even enlightened ordinary automobile owner would be 
satisfied with such minimum coverages. 

The attempt to make this case of extraordinary impor¬ 
tance borders on the fanciful. Appellants try to give the 
case an air of importance by associating it with a rriagni- 
tude of irrelevant matters outside of the record. 

3. The mere fact that a point is raised on appeal does 
not require it to be answered in detail or even answered at 
all. It is difficult to see how appellants could state the 
opinion of this Court ignored alleged errors when its opin¬ 
ion plainly stated it had considered those contentions and 
found no prejudicial error. 

This phase of the petition, aside from the prologue, is a 
partial rehash of arguments already rejected. 

In conclusion, if every reiteration of previous principles 
of the Court were to be made the ground of a petition for 
rehearing by the full Court, litigation would never come 
to an end. 

It is respectfully submitted the petition for rehearing 
should be denied. 

Dorsey K. Offutt 
Attorney for Appellee 
927 15th Street, N. W. 
Washington, D. C. 



